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Tucson Association of REALTORSâ
Expo 2017
MMB&M participated in the
Tucson Association of
REALTORSâ Expo 2017.
We enjoyed the opportunity to
meet many of you and see
what is new in the industry.
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Wire Fraud Alert!
By: Heidi Rib Brent
hbrent@mmbmazlaw.com

Throughout the U.S., criminals are hacking into email accounts of title companies and real estate agents, creating
fraudulent wire instructions and causing clients to mistakenly send deposits or closing funds to the account of the
criminal. The emails are convincing and look legitimate, but they are not. There have been multiple recent cases
of such wire fraud in Tucson, with one waylaid transfer of approximately $85,000.00.
Caution: immediately before wiring any funds, you should personally speak with the intended recipient of the
wire to confirm the routing number and the account number. Criminals have gotten more sophisticated, so be
sure the confirmation is via a telephone number you can corroborate. If you have the time, consider using
cashier’s checks for delivery of funds instead.
In the event that you learn that you have been scammed, contact the bank immediately to see if they can prevent
the wire from being completed. Also, contact the police and fill out a report on the FBI Internet Crime
Complaint Center http://www.ic3.gov/default.aspx. Finally, in compliance with data breach notification laws,
notify all affected or potentially affected parties.
The Tucson Association of REALTORS® has prepared a disclosure notice for agents to provide to buyers. The
best way to prevent such cyber-crime is education.
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Right to Counsel in Eviction
Cases – A growing Trend
By: Anne Terry Morales
amorales@mmbmazlaw.com

On August 11, 2017, Mayor Bill De Blasio of New York City signed the United States’ first law that provides free
legal representation in eviction cases for all tenants earning 200 percent or less of the federal poverty line. Other
cities such as Boston, Philadelphia, San Francisco and Washington, D.C. have followed suit by either enacting or
proposing similar measures. These efforts are the culmination of efforts by the National Coalition for a Civil Right
to Counsel, the New York City Bar Association, the Boston Bar Association, and several other groups to level the
playing field for tenants who are facing eviction. Statistically, tenants face daunting odds. For instance, 90% of
landlords are represented by counsel while 90% of tenants are not. The impact of not having counsel was clearly
demonstrated in a 2013 pilot program initiated by the D.C. Right to Counsel Initiative. In that program tenants
who were assigned lawyers were six times less likely to be evicted. Time will tell if the New York law will
substantiate that result. If so, the trend to provide free legal counsel to those facing homelessness may be coming
to a city near you.

What’s Happening In Tucson…
Rillito Park Farmers Market – Sundays November 12 through December 31
35th Annual El Tour de Tucson – Saturday November 18
Palomino Nights Courtyard Concert Series – Saturdays November 18 through December 16
Holiday Arts and Crafts Fair at Reid Park – November 25 through November 26
Zoo Lights 2017 – Reid Park Zoo - December 7 through December 23
4th Avenue Winter Street Fair – December 8 through December 10
23rd Annual Downtown Parade of lights – December 15, 4-9 pm
Tucson Gem, Mineral & Fossil Showcase – January 27 Through February 11, 2018
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When a Decedent’s Interest
is Preventing a Sale
By: Heidi Rib Brent
hbrent@mmbmazlaw.com

A loved one dies and the real property (land with or without buildings) is yours, or so you think,
and you are ready to sell, but you learn that the property or some interest in the property is still
owned by the Decedent. What do you do? This dilemma arises in a variety of situations and the
process to resolve it will vary significantly based on the circumstances. The process also will
vary based on applicable state law. This article applies only to Arizona law.
The first question is whether there is a right of survivorship interest in the property. If the deed
states “community property with right of survivorship” or “joint tenancy with right of
survivorship,” transfer of title is quick and simple. The survivor need only prepare an Affidavit
Terminating Community Property or Affidavit Terminating Joint Tenancy, attach a certified
copy of the death certificate and record it in the county where the property is located. No new
deed is prepared; the title is clear to the survivor. If there is a certified copy of the death
certificate handy, this will cause no delay in the sale and transfer of the property.
If there is no right of survivorship on the title, the process is more complicated. However, if the
following criteria are met, it may qualify for transfer of “small estate” by affidavit: (1) equity in
the real property (assessed value less mortgages and other liens) is less than $100,000.00, (2) the
personal property, including bank accounts, furniture, jewelry, etc. does not exceed $75,000.00,
(3) creditors and taxes have been paid, and (4) at least six months have passed since the
Decedent died, then the property may be able to be transferred by affidavit.
If there is a valid Will, then the beneficiary of the property under the Will can file the affidavit,
attaching, the original Will. If there is no Will, but all other criteria are met for the transfer of a
“small estate” by affidavit, the surviving spouse can file the affidavit. Or, if the Decedent had
children who were not the surviving spouse’s children, one of the children could file the affidavit
to claim their interest in the property. Or, if there is no surviving spouse or child, a parent of
Decedent may file the affidavit. Or, if there is no surviving spouse, child or parent, a sibling may
file the affidavit. However, if there are others with an interest in the real property, the affidavit
must include an assignment of all the others’ interests in the property.
The affidavit for transfer of the small estate, with all the required information, is filed with the
County Superior Court, together with the original Will, if there is one, and a certified copy of the
death certificate. When approved by the Probate Court Registrar, which should be just a few
days, then a certified copy of the Affidavit with the attachments should be recorded with the
applicable County Recorder. Once the affidavit is prepared with attachments, this process usually
takes less than a week to provide a recordable document to escrow for transfer of the real
property.
However, if the equity exceeds $100,000.00, there is personal property exceeding $75,000.00,
creditors or taxes have not been paid, the heirs cannot wait six months after the Decedent dies, or
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cannot resolve others’ interests in the real property, then the heirs will have to file probate with
or without a Will. If the Decedent died within two years of the probate, the person applying to be
Personal Representative or Administrator must send notice of the probate to known creditors and
publish notice for unknown creditors and give the creditors four months to submit their claims on
the Decedent’s property. While the creditors submit their claims, the Personal Representative of
the estate will be appointed and can list and even sell the property. However, the proceeds of the
property may be needed to pay the creditors’ claims before the remainder is distributed to the
heirs. If all goes smoothly, a simple probate could be closed in just over four months.
Of course it can be more complicated than that. Other heirs could object to the Will and/or the
appointment of the Personal Representative. If there is no Will or the Will fails to waive bond to
the person seeking to be Personal Representative, then either all heirs will have to waive the
bond or the Personal Representative will have to post a bond for the value of the equity in the
estate or the property could be restricted from sale without Court approval. Although it is rare, a
probate to which heirs object or for which there are complex creditor’s claims may extend for
years.
In one recent case, a widow lived in the house she had owned with her husband as “Mr. X and
Mrs. X, husband and wife.” They neglected to indicate on the deed whether the property was to
be owned as community property or joint tenancy and, most importantly, they neglected to
indicate “with right of survivorship.” In Arizona, it will be presumed to be held in community
property without right of survivorship. Since Mr. X had children that were not children of Mrs.
X, under Arizona law Mrs. X inherits half of Mr. X’s interest and Mr. X’s children inherit the
other half. Even though the equity was less than $30,000.00, this estate could not be resolved by
affidavit. After probate, the result will be that Mrs. X will own 75% and the children will own
portions of the remaining 25%.
If the children want to be nice to their father’s widow they could renounce their interest in the
estate. However, a renunciation just omits their inheritance and leaves their interest to other
heirs. A better option would be for them to assign their interest to their father’s widow or accept
the inheritance, then quit claim it back to her.
While these processes in Arizona are not as time consuming or costly as in many other
jurisdictions, there are complexities and it must be done correctly. We would be happy to assist
you through probate, by affidavit or otherwise.
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National Association of REALTORSâ Conference and Expo
was held in Chicago November 2-6. More than 20,000 REALTORSâ
and Affiliates attended. Among the themes for Risk Management this
year were wire fraud, cybercrime and legal issues relating to real
estate.

Annual Maintenance
of 501(c)(3) Organizations
By: Anne Terry Morales
amorales@mmbmazlaw.com
With the end of calendar year 2017 looming, each 501(c)(3) Organizations must do two things to
maintain their tax-exempt status. First – file all required federal and state documents. Second – review
their activities to ensure compliance with applicable federal requirements.
I.

Required Document Filings:

A. IRS FILINGS
1. FORM 990 - Other than certain religious organizations and their affiliates, each 501(c)(3)
organization is required to file an annual information report with the Internal Revenue Service.
Organizations with gross receipts over $200,000 or total assets of more than $500,000 are required to file
IRS Form 990. Organizations with gross receipts less than $200,000 (but over $50,000 during the last
three years) and total assets of less than $500,000 can choose to file either IRS Form 990 or IRS Form
990-EZ. Finally, organizations with gross receipts of $50,000 or less must file the post-card size Form
990-N. Each of these must be filed by May 15th if the organization’s fiscal year ends on December 31st
and by November 15th for organizations whose fiscal year ends on June 30th.
2. AMENDMENTS TO ORGANIZATIONAL DOCUMENTS: If an organization has changed
its Articles of Incorporation or Bylaws those documents also must be filed with the Internal Revenue
Service.
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B. ARIZONA CORPORATION COMMISSION FILINGS
1. ANNUAL REPORT – Each nonprofit corporation in Arizona must file an annual report with
the Arizona Corporation Commission which lists its current statutory agent, directors, officers and other
required information. The forms are available and can be filed online. The deadline for filing varies for
each organization since it is tied to the date of the organization’s creation.
2. AMENDMENTS TO ARTICLES OF INCORPORATION, CHANGE OF STATUTORY
AGENT, PLACE OF BUISNESS, ETC. – Any organization that has amended Articles of Incorporation,
changed it statutory agent, relocated its business address or other similar changes must file the applicable
form with the Arizona Corporation Commission.
II.
Review of Activities: Each organization should review its activities conducted during the prior
year and the activities it has planned in the coming year to see if they conform to applicable Internal
Revenue Service requirements. Activities that the organization should scrutinize carefully include
activities involving possible private inurement or private benefit; lobbying activities; political activities;
activities that generate unrelated business income; and, any activities that are outside the organization’s
stated exempt purpose or purposes.
Activities that benefit private individuals or companies are not allowed and could lead to loss of the
organization’s exempt status. Organizations must ensure that any payment to its officers, directors, board
members, employees or other individuals are reasonable and any transfer of property is done at fair
market value.
Limited lobbying activities are permissible, but each organization that engages in such activities must
limit those activities in order to meet either the explicit “expenditure test” set forth in IRS 501(h) or the
more subjective “substantial part” test. Please note that if an organization choses the “expenditure test,”
Form 5768 must be filed with the IRS prior to the election.
Directly or indirectly participating in any political campaign on behalf of a candidate is strictly prohibited.
Organizations should review their activities and policies to make sure all persons involved with the
organization are aware of and follow this rule. While the rules allow an organization to assist with voter
education and voter participation activities it must not cross the line into “political activity.”
Organizations must also review their financial activities to make sure that they do not generate substantial
“unrelated business income.” Unrelated business income is generally any income that is not substantially
related to the organization’s exempt purpose. An example of unrelated business income is revenue
generated from selling advertising in bulletins or on websites. While the IRS has not set a specific limit, a
general rule of thumb is to keep the percentage of unrelated trade or business income to no more than
10% of the organization’s gross revenues. Additionally, the organization must file Form 990-T and pay
corporate tax rates for any unrelated business income it generates.
Finally, all 501(c)(3) organization should review their past and future activities for compliance with the
exempt purpose or purposes stated in their exemption. If for any reason the organization wishes to
change those activities, the organization must receive approval from the IRS prior to any such change.
If your organization needs assistance with any of these requirements, please give us a call. We will be
happy to help you maintain your status as a 501(c)(3) exempt organization.
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The End of LIBOR and the Impact on ARM’s
By: Heidi Rib Brent
hbrent@mmbmazlaw.com
It was announced this summer that the London Interbank Offered Rate or “LIBOR,” will be phased out
over the next five years. The LIBOR has been important, as more than $350 trillion in loans in the U.S.
and globally have been adjusted based on the LIBOR, including car loans, credit cards and Adjustable
Rate Mortgages or “ARMs.” For many ARMs, when the rates became adjustable after the first few years,
the adjustment is based on a rate determined by a set margin over the LIBOR rate. However, in 2012
there was a scandal that bankers were manipulating the LIBOR, causing consumers higher interest rates.
So for ARMs based on the LIBOR, what happens after 2021? New loans should indicate an interest rate
based on an alternate index. Some of the existing loans already indicate an alternative benchmark if the
LIBOR is unavailable. But for most existing ARMs, based solely on the LIBOR, the Alternative
Reference Raters Committee will set a new index rate based on repurchase transactions backed by
Treasury securities. Fannie Mae claims to be monitoring the situation. In the meantime, read your ARM
loan documents carefully and we’ll keep you informed as it evolves over the next five years.

Southern Arizona’s Real Estate Law Firm

Phone: (520) 292-2500
http://www.mmbmazlaw.com/

The articles contained in this newsletter are of a general nature and reflect
only the opinion of the author at the time it was drafted. They are not intended
as definitive legal advice, and you should not act upon it without seeking
independent legal counsel.
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