Welcome to the MMB&M Newsletter

Spring
2017

Desert In Bloom
SOUTHERN ARIZONA’S REAL ESTATE LAW FIRM

2500 N. Tucson Blvd., Suite 140 Tucson, Arizona 85716  520-292-2500
www.mmbmazlaw.com

MONROE MCDONOUGH BRENT & MORALES, PLLC

Real Estate Agents: The Essentials of a
Written Contract for Compensation…….………………......….…..Page 2
When In Doubt – Spell It Out!............................................... Page 3
What’s Happening in Tucson …………………………………………..Page 4
Are Defaulting Homeowners Off the Hook?...............................Page 5
Property Management – Issues and Considerations……………….….Page 6
DIY (Do It Yourself) Contracts………………………………………...Page 7

Spring is here!
-North Central Tucson

Real Estate Agents: The
Essentials of a Written Contract
for Compensation
By: Heidi Rib Brent
hbrent@mmbmazlaw.com
Since the Arizona Constitution, Article 26, specifically permits licensed real estate agents to draft or complete
real estate contracts, real estate agents are required and presumed to know the relevant contract law. However
harsh the result may be, the law is strictly enforced against real estate agents seeking compensation.
This strict interpretation of real estate compensation agreements dates back decades in Arizona. In Red CarpetBarry & Associates v. Apex Associates, 130 Ariz. 302 (App.1981), the real estate broker had a written
compensation agreement with the seller, but the agreement lacked an expiration date. The Department of Real
Estate’s then-existing rules (now codified as a law) required real estate employment agreements to have a
definite duration or expiration date. The Court held that the agreement could not be enforced since it was
unlawful. The agent could not collect a commission for that sale.
A.R.S. §32-2151.02(A) provides:
“All real estate employment agreements shall:
1. Be written in clear and unambiguous language.
2. Fully set forth all material terms, including the terms of broker compensation.
3. Have a definite duration or expiration date, showing dates of inception and expiration.
4. Be signed by all parties to the agreement.”
In Young v. Rose, 230 Ariz. 433 (App. 2012), Young, a real estate agent had an exclusive buyers’ agent
agreement with the Roses, but the agreement expired. A few months later, Young sent the Roses an email
regarding properties that met their “wish list.” Young attached a new buyers’ agent agreement for the Roses to
sign identifying specific zip codes for the potential purchase. The Roses signed and emailed the agreement back
to Young’s assistant, who responded with “Thank you.” During the term of that new buyers’ agent agreement,
the Roses purchased a house within one of the listed zip codes through another agent, who received a
commission for the transaction. Young sued to collect her commission, but the Court held that the agreement
failed to meet the statutory requirements; it had to be “signed by all parties to the agreement” and the assistant’s
thank-you email was insufficient. The Court acknowledged the harsh result, but the licensed real estate agent is
presumed to know the law.
Another case applying §32-2151.02(A) was decided in August 2016, Register v. Hickman (App.). Register, a
licensed real estate broker had an exclusive buyer-broker agreement. Hickman was the seller’s agent, who
received a commission for the sale and refused to share the commission with Register, stating that he had no
written agreement with Register to pay her a commission. (Apparently this Cochise County property was not
listed or sold through a Multiple Listing Service (“MLS”) with a commission sharing agreement.) Register sued
for her share of the commission, lost and appealed. The Court of Appeals agreed that, absent an agreement that
complies with the statute, Register had no right to a commission.
The clear conclusion is that real estate agents must be careful regarding their compensation agreements. Buyers’
brokers must be careful to have fully-executed current agreements that meet the statutory requirements in case
their clients use another agent or purchase a property other than through an MLS. Even seller’s agents must be
careful to follow the statutory requirements or they, too, could wind up without a commission after a sale.
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WHEN IN DOUBT – SPELL IT OUT!
ARIZONA APPELLATE COURT MAKES IT
CLEAR THAT IN A COMMERCIAL LEASE
SPECIFICITY MATTERS!
By Anne Terry Morales

amorales@mmbmazlaw.com
In a recent case the Arizona Court of Appeals starkly illustrated how lack of specificity in a commercial lease
can end up being very expensive for a tenant. In ABCDW LLC, et al., v. Lloyd E. Banning, Sr., (1 CA-CV 150261 Ariz.App., 2016), Lloyd Banning (“Banning”) farmed alfalfa on land that he leased from ABCDW, LLC
(“Landlords”). The lease was set to expire at the end of the fifth year, at which point Banning had a general
right of first refusal. The applicable lease provision stated: “If the Lessor [Landlords] intends to lease the
property beyond five (5) years, Lessee [Banning] shall have the right of first refusal.” Unfortunately the right of
first refusal provision did not include any specifics regarding the value of any plants or crops Banning planted
or whether or not those plants/crops would be considered fixtures and therefore property of the Landlords.
During the last two years of the lease, Banning planted about 900 acres of alfalfa. Two months before the end of
the lease, Landlords advised Banning that, subject to Banning’s right of first refusal, they were going to lease
the land to a new lessee at a rental rate of $275.00 per acre. That rental amount was specifically conditioned
upon the alfalfa stands Banning had planted remaining and continuing to produce. (The court noted that the
parties agreed that the useful life of alfalfa was “at least from 3 to 5 years.”) Banning declined to exercise the
right of first refusal and notified the Landlords he was going to harvest the last cutting of alfalfa and that after
that the new lessee could purchase the alfalfa stands from him. He also informed them that if he wasn’t paid for
the stands he would plow them under. The Landlords told Banning that the alfalfa stands belonged to them and
that Banning was not going to be paid for them. Banning then plowed under the alfalfa stands. Landlords
thereafter renegotiated the new lease with the new lessee for $125.00 per acre and sued Banning for intentional
interference of contract, unauthorized destruction of a crop under A.R.S. §3-114, conversion and breach of
contract. Banning countersued for breach of lease and breach of the implied covenant of good faith and fair
dealing.
Due to the lease’s silence on the issue, the Court had to decide whether the alfalfa roots (stands) belonged to the
Landlords as fixtures or to Banning as personal property. The Court set forth three requirements that must be
met in order for personal property to become a fixture: (1) annexation of the item to the realty; (2) adaptability
or application of the item as affixed to the use of the realty; (3) intention to make the item a permanent part of
the property, citing the case of Fish v. Valley Nat. Bank of Phx., 64 Ariz. 164, 170 (1946). The Court found that
the first two requirements were easily met, but determined that the lease left Banning’s intent unclear. Using the
“doctrine of away-going crops” (which provides that a tenant with a lease for a fixed term of years who plants a
crop that will produce beyond the term of the lease implies by his actions that he intended for the plants and any
future crops harvested therefrom to remain with the property), the Court ruled that Banning’s planting of the
(Continued next page)
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What’s Happening in Tucson
A Modern Gem and Jewelry Collection - Flandrau Science Center and Planetarium - through January 2018
Butterfly Magic at the Gardens - Tucson Botanical Gardens - March 22 through May 31
The Curse of the Pirate’s Gold - The Gaslight Theatre - through June 4
26th Arizona International Film Festival - Downtown Tucson - April 19 - 30
Pima County Fair - Pima County Fairgrounds - April 20 - 30
43rd Annual Rodders Day - University of Arizona Mall - April 28 - 30
Tucson Folk Festival - El Presidio Park - May 6 - 7
An Evening with David Sedaris - Fox Tucson Theatre - May 8
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Alfalfa plants which would produce for 3 to five years after his lease expired, evidenced his intent for the
plants to remain with the property. Based on that inferred intent, the Court ruled that the plants were
fixtures that belonged to the Landlords. The Court then held that by destroying the stands, Banning
breached the lease, intentionally interfered with the contract with the new lessee, violated the provisions of
A.R.S. §3-114 entitling the Landlords to an award of up to twice the market value of the crops, and, was
liable for the Landlords’ attorneys’ fees. Ouch.
So, what does this mean for commercial tenants? Whether you are renting a farm, office suite, or restaurant
space, make sure the terms of your lease are specific! Don’t rely on boilerplate or standard form language. If
the lease grants a right of first refusal make sure it precisely sets forth how the improvements you make will
be valued and how that value will be applied to the right of first refusal. Additionally, make sure it is
specifically delineated which improvements will be treated as fixtures and which will be treated as personal
property. For example if you add a walk-in refrigerator, kitchen hood exhaust system or historic bar to a
restaurant, or install decorative wood railings, a planter or granite countertops to an office space - spell out
who owns each of those items at the end of the lease. The lease must make your intent clear, so a court
won’t have to decide it later! If during the term of the lease you choose to make an improvement that was
not addressed in the lease, get the lease amended so it clearly states whether or not the improvement is a
fixture. As the Banning ruling illustrates, specificity matters and the lack thereof can cost thousands and
thousands of dollars!
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Are Defaulting Homeowners Off the Hook?
Statute of Limitations
By: Heidi Rib Brent
hbrent@mmbmazlaw.com

In Arizona the Statute of Limitations (“SOL”) for enforcing a written contract for a debt is 6 years. A.R.S.
§12-548. That means that 6 years after a written contract is breached, the non-breaching party can no longer
sue to enforce it. So, as the height of the financial crisis fades behind us, some kind or lax lenders may be
SOL and some homeowners may receive a lucky break! The key is when the SOL started to run.
The Arizona Court of Appeals decided in March 2017, in Mertola, LLV v. Santos that for credit card
payments due monthly, the SOL for the balance is not triggered when a payment is missed, but only when
the lender accelerates the full amount of the debt. Likely that same analysis will be applied to home loans.
Even where the lender demands payment in full, if the lender continues to accept monthly installments or
other payments, those actions may waive the acceleration or “de-accelerate” the loan, reinstating the term
for the principal balance.
It is clear that filing a judicial foreclosure accelerates the full balance of the loan. Initiating a non-judicial
foreclosure or noticing a trustee’s sale accelerates the loan as well. However, each time a homeowner
reinstates the loan, it is de-accelerated and the SOL for the balance is un-triggered.
As it approaches 6 years from a defaulted home loan, lenders should be reviewing loan files to ensure that
anyone sent an acceleration notice has been given clear direction that the loan was de-accelerated or
collection efforts have been filed. However, the best case for a defaulting homeowner would be for their
lender to have accelerated the principal balance, but failed to pursue collection for the full 6 years. Once the
SOL passes, the homeowner owns the home free of the defaulted loan, but still must take action to have it
removed before another home loan or transfer of title. If the lender won’t consent to a “Release and
Reconveyance,” a declaratory action may be necessary.
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Property Management – Issues and Considerations
By: Anne Terry Morales
amorales@mmbmazlaw.com

You and your neighbor have been good friends for years. Your neighbor just came over and told you that
his company has assigned him to work overseas for a year. He informs you that he intends to rent his
property for the year and wants you to watch over the rental while he is away. You want to help him, but
tell him that you need to think about it before you give him an answer. The next morning, you call your
sister-in-law, a local real estate attorney, and ask her what she thinks. She advises you to consider the
following items.
1. If you receive compensation, you will be considered a “real estate broker” for which you must
have a real estate broker’s license. Arizona law defines a “real estate broker” as “a person, other
than a salesperson who for another and for compensation” [emphasis added] rents or leases real
estate and/or collects rent. (See A.R.S. §32-2101(48)(a)(b) and(g).)
2. Arizona law requires that your neighbor enter into a property management agreement that meets
the requirements of A.R.S. §32-2173. Those requirements include that the agreement contain all
material duties and obligations of the property manager, beginning and ending dates of the
agreement, cancellation provisions, provisions regarding the disposition of monies, as well as
several other specific provisions. (See A.R.S. §32-2173.A.)
3. Any monies that a property manager receives (rent, deposit, etc.) must be kept in a designated trust
account unless your neighbor directs that all monies be deposited directly into your neighbor’s
account (which the property manager can’t have access to.) (See A.R.S. §32-2174.)
4. Various records (leases, financial records, etc.) will need to be maintained in accordance with the
recordkeeping requirements of A.R.S. §32-2175 and will be subject to audit by the Arizona
Department of Real Estate.
You are about to end the conversation, when she quickly adds that you will also have to become familiar
with the Arizona Residential Landlord and Tenant Act and applicable fair housing laws so that you don’t
inadvertently break the law and subject yourself to liability. Finally, she reminds you that you will also
need liability and Errors & Omissions insurance.

While usually being the neighborly type, you decide that this entails way more than being a good
neighbor. At that night’s neighborhood BBQ, you advise your neighbor to find a reputable, licensed
property management company.
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DIY (Do It Yourself) Contracts
By: Heidi Rib Brent
hbrent@mmbmazlaw.com

Due to challenges in the housing market, many landlords have been willing to finance the sale of their property
to their tenants who don’t qualify for conventional loans. In addition to the cautions of seller financing from the
Dodd-Frank Act (refer to articles from March and April 2014), it is important to be sure the contracts state the
terms the parties actually intend.
In a recent case, Gongora v. Bowman (memorandum decision Ariz. App. 2017), Gongora, the property owner,
agreed to “lease to own” his home to Bowman for a $15,000 initial payment and $750 per month for the 20 year
option term or a total of $152,706 had been paid. They also executed a basic month to month lease agreement in
which Gongora retained the right to cancel the lease and revoke the option to purchase, but would have to
refund the deposit amount less any damages or repairs.
Bowman paid only $7,000 of the $15,000 initial payment, took possession of the property and Gongora
recorded a deed to Bowman in joint tenancy with Gongora. Shortly afterwards, Bowman was arrested and jailed
and failed to make any further payments. Gongora filed an eviction action and regained possession, then filed a
complaint to void the joint tenancy with Bowman and for damages for breach of contract. The court voided the
joint tenancy and ruled Gongora could keep the deposit. Bowman appealed, demanding the return of the $7,000,
as there was no contract provision for Gongora to keep it. Gongora responded that those funds were either an
earnest money deposit toward the purchase or an option payment; in either case, permitting the Seller to keep
the initial payment.
The Court of Appeals overruled, holding that the contract provided for the return of the initial payment if
Gongora terminated the agreement. The contract did not provide any grounds for Gongora to retain the deposit
if he terminated the lease and revoked the option to purchase. Since ambiguous contracts are interpreted against
the drafter, Gongora is stuck with the terms he created for himself. The Court stated, “our duty is confined to
interpreting the agreement the parties have made for themselves.” The parties returned to the trial court on the
issue of damages.
This case reminds us of the dangers of DIY contracts. While many buyers and sellers who find each other see no
need to engage the services of a real estate agent or attorney, self-drafted documents often omit “legalese,”
which turn out to be important terms and precautionary language. In the past few months, I have prepared or
reviewed contracts for 3 deals where the buyer was either a tenant or acquaintance of the seller. The parties
initially wrote up the terms themselves, then one or the other decided it was worth the attorney review. I can
assure you it was less costly than the time and expense of litigation, appeal and a second trial!

The articles contained in this newsletter are of a general nature and reflect only the opinion of the
author at the time it was drafted. They are not intended as definitive legal advice, and you should not
act upon it without seeking independent legal counsel.
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