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From All of us at MMB&M!

It is a pleasure doing business with you! Thank
you for all the trust you place in us!
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Specificity Required For Specific Performance
By: Heidi Rib Brent
hbrent@mmbmazlaw.com

Arizona courts will not “order specific performance if the parties did not agree on one or more
‘important, essential or material terms.’” Offerman v. Granada, LLC, No. 1 CA-CV 16-0407,
Ariz. App. 11-14-2017. In this recent case, Offerman leased property from Granada, with an
option to purchase at the end of the lease and with option terms providing for the parties to agree
on the appraiser to set the purchase price and including some of the lease payments in the
purchase price. At the end of the lease, Offerman attempted to exercise the option, but Granada
ignored efforts to agree on the appraiser and instead unilaterally offered a purchase price.
Offerman sued to enforce his option. The Superior Court agreed with Offerman and held a
hearing to establish the terms not yet negotiated between the parties, such as how to select an
appraiser if the parties do not agree, the title company, date for close of escrow, etc. Granada
appealed, arguing that the option did not contain terms specific enough for specific performance.
The Court of Appeals agreed with Granada that it is not the court’s role to set the terms of the
contract. The Court of Appeals offered no opinion whether the terms were sufficient for
Offerman to pursue an action for damages for breach of contract, but the remedy of specific
performance requires specificity. Therefore, to enforce an option in a lease/purchase, the
lessee/purchaser may want to attach a full purchase agreement to the lease, to set forth the
specific terms to enforce if the lessor/seller refuses to let the lessee/purchaser exercise the option.
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Right To Change Judge In
Eviction Actions Permanently
Established
By: Anne Terry Morales
amorales@mmbmazlaw.com

After a year-long trial period, on December 13, 2017 the Arizona Supreme Court permanently amended Rule 9 of
the Arizona Rules of Procedure for Eviction Actions by adding a provision granting each party the ability to
request a change of judge as a “matter of right.” The request may be made in writing or orally. In the request, the
applicable party must state the following: “…that the party or side has not previously requested a change of judge
in this lawsuit, that the party or side has not waived the party’s right to change of judge, and that the request is
timely.” For purposes of Rule 9, “timely” means that the request is made prior to or at the first court appearance.
In eviction cases the first court appearance is usually the actual eviction hearing. Consequently, if a tenant comes
to the eviction hearing and makes a proper request “…the court must transfer the lawsuit to a new judge within the
county for further proceedings.” Once knowledge of this amendment becomes more widespread among tenants
and tenant advocacy groups, it is possible that a request to change judges could be used as a tactic to delay the
eviction process. To avoid that possibility, Arizona justice courts will need to develop an almost immediate
procedure for changing judges in order to prevent delays and the accompanying financial burdens imposed on
landlords.
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Sexual Harassment Prevention
By: Heidi Rib Brent
hbrent@mmbmazlaw.com

Sexual harassment is in the news, from movie producer Harvey Weinstein to actor Kevin Spacey
to television journalist Matt Lauer and so many others. With the “Me, too” campaign, it has
become widely publicized that many employees – both men and women -- have endured sexual
harassment in the workplace. Employers need to take action to prevent their workplaces from
being disrupted by sexual harassment and to prevent, or at least limit, their liability in case of
such allegations.
Sexual harassment is a form of sex discrimination, which violates the Civil Rights Act of 1964 if
the employer has 15 or more employees and violates the Arizona Civil Rights Act, A.R.S. §411401 et seq. if an employer has even one employee. As defined by the Equal Employment
Opportunity Commission (“EEOC”), sexual harassment is “unwelcome sexual advances,
requests for sexual favors, and other verbal or physical conduct of a sexual nature” when the
conduct affects the employee’s employment conditions, interferes with the employee’s work
performance or creates an intimidating or offensive (“hostile”) work environment. The
unwelcome conduct may be intentional, such as a direct proposition, sexual advance or offensive
comment, or the conduct may be unintentional, such as a joke or statement inadvertently
overheard by the employee. The unwelcome conduct may be committed by a man or a woman
and by a supervisor, co-worker, vendor, client, member or anyone else with whom an employee
may interact. It may occur during work hours or off-hours when co-workers interrelate. It is also
unlawful to retaliate against an employee for reporting or participating in an investigation of
sexual harassment.
The key to sexual harassment is unwelcome conduct and whether a reasonable person would find
the conduct or comment so objectionable as to create a hostile work environment.
To protect themselves from their employees’ offensive conduct, employers should create a
policy prohibiting sexual harassment in and related to their workplace. Employers must
communicate the policy in a manual, employee website, and other locations employees must go.
Then employers should actively train their employees on the policy, provide access to channels
for reporting offenses, thoroughly investigate any allegations and take prompt and corrective
action when sexual harassment is detected. That corrective action may include training for the
violator and/or discipline up to and including termination of employment.
If the employee is not satisfied with the employer’s response, the employer could be facing
arduous investigation and possible litigation. Prior to filing any legal action against an employer,
allegations of sexual harassment must be reported to the Arizona Civil Rights Division of the
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Attorney General’s Office or the federal EEOC. Those agencies send the employer a notice of
the charges and require the employer to respond in writing. The agencies may further investigate
the charges, attempt mediation and issue a finding of “cause” or “no cause” or that they were
unable to make a determination. Within the year, the agencies must either file an action for the
employee or issue the employee a “right to sue letter” to proceed on their own if they choose.
Anytime an employer faces an allegation of sexual harassment from its employees, the employer
should take the allegation seriously, promptly investigate, seek legal advice and take appropriate
action. Sexual harassment in the workplace has been systemic in our society and needs to end.

Creating A Federally Tax-Exempt Entity
Can Be EZ!
By: Anne Terry Morales
amorales@mmbmazlaw.com

The Internal Revenue Service has a simplified process for non-profit organizations with annual
gross receipts of less than $5,000.00 to apply for exemption under Section 501(c)(3) of the
Internal Revenue Code. Just like any 501(c)(3), the first step is to create an Arizona nonprofit
corporation. The organization must adopt Articles of Incorporation, which include language
required by the Internal Revenue Service, and then file the Articles with the Arizona Corporation
Commission. Once that has been accomplished, the organization then should obtain a federal
Employment Identification Number from the IRS. Next, an authorized officer
of the organization must complete the Form 1023-EZ Eligibility Worksheet.
https://www.pay.gov/public/form/preview/pdf/62759871. The Worksheet consists of 29 yes or
no questions. If the organization answers no to each question, it is eligible to file Form 1023-EZ.
Any yes answer means a full Form 1023 needs to be filed. Once the organization determines that
it is eligible, an authorized officer of the organization needs to create an account on
http://www.pay.gov/. On http://www.pay.gov/, a 3-page interactive form must be completed and
then submitted with an e-payment of a $275.00 filing fee. That is much simpler than the regular
Form 1023, which is 12 pages with various required attachments and addenda and the
application/user fees are $400.00 for organizations with gross receipts of less than $10,000 and
$850.00 for organizations with gross receipts of more than $10,000.
Obviously, Form 1023-EZ is less difficult to complete and cheaper to file than Form 1023. It is
important to note, however, that the IRS’s three main requirements for designation under Section
501(c)(3) are the same no matter which form an organization files. Those requirements are that
the organization: (1) must be Organized - as a corporation whose organizational documents (i)
expressly limit the organization’s activities and purposes to those described in Section 501(c)(3),
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(ii) do not expressly permit activities unrelated to those purposes, and (iii) permanently dedicate
all of its assets to its exempt purposes; (2) must be Operated - in such a way that its activities
further its exempt purposes and so that it (i) does not participate in any candidate’s political
campaign, (ii) refrains from lobbying activities that are more than an insubstantial part of its total
activities, (iii) ensures its earnings do not benefit any private shareholder or individual, (iv) does
not operate for the benefit of any private interests, including those of its founder(s), realties,
shareholders, etc., (v) does not operate primarily for the purpose of conducting a trade or
business not related to its exempt purpose(s), and (vi) does not carry out any activities that are
illegal or that violate fundamental public policy; and (3) have its Exempt Purpose or Purposes –
specifically delineated in its organizational documents and must be limited to one or more of
following exempt purposes: charitable, educational, religious, scientific, literary, fostering
national or international sports competition, preventing cruelty to children or animals, and testing
for public safety. If you have questions regarding Form 1023-EZ or would like assistance
creating your non-profit organization, please give us a call.

What’s Happening Around Tucson!
The HSL Properties – Tucson Jazz Festival – January 11-21
Downtown Jazz Fiesta – January 15
Dillinger Days – Hotel Congress – January 19-20
Tucson, Gem, Mineral and Fossil Showcase – Downtown Tucson - February 8-11
Tucson Rodeo and Parade – La Fiesta De Los Vacqueros: Tucson Rodeo Grounds February 17-25
PGA Golf Tour Omni Tucson National Resort– February 28 - March 4
Arizona Renaissance Festival – Apache Junction – Sat/Sun February 10 – April 1
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Abuse Of Process Between Neighbors
By: Heidi Rib Brent
hbrent@mmbmazlaw.com

If your neighbor repeatedly calls the police to cite you for excessive noise and urges the county
attorney to prosecute, when you successfully defend yourself against these allegations, can you
recover your attorney’s fees in a civil suit for abuse of process? In Fappani v. Bratton, No. 1
CA-CV 15-0527 (Ariz. App. Filed 11-16-2017), the Arizona Court of Appeals held no, not
necessarily. Fappani purchased land in rural Maricopa County and built a dirt motorbike track
for his young children. Next-door neighbor Bratton intensely disliked the track, believing it
disturbed the desert landscape and devalued her property. Bratton filed several unsuccessful
administrative claims, including zoning claims, against Fappani. Bratton also called the Sheriff at
least 8 times, complaining of excessive noise, which led to two citations. Bratton pushed the
County Attorney to prosecute the excessive noise violations, yet Fappani prevailed, and then
promptly filed an action against Bratton for abuse of process. The two elements of abuse of
process include “(1) a willful act in the use of judicial process; (2); for an ulterior purpose not
proper in the regular conduct of the proceedings.” Nienstedt v. Wetzel, 133 Ariz. 348, 353 (App.
1982). The Court of Appeals found that Bratton did not improperly use the judicial process, in
that the Sheriff signs the citations and the County Prosecutor holds the discretion whether to
prosecute. Pre-prosecution statements to law enforcement are protected by immunity so that
people won’t be deterred from reporting violations. In addition, the Court found no improper
purpose by Bratton in the reports to the Sheriff, as the process was used with the intent to
accomplish the result for which it was created. So, in a dispute between neighbors, it’s better for
the neighbors to find some way to work it out, rather than to escalate the dispute to Court with
rising fees that the parties are unlikely to recover.

Seasons Greetings!

Phone: (520) 292-2500
http://www.mmbmazlaw.com/
Southern Arizona’s Real Estate Law Firm

The articles contained in this newsletter are of a general nature and reflect only the opinion of the author at the time it was drafted. They are not intended as
definitive legal advice, and you should not act upon it without seeking independent legal counsel.
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