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"And Spring arose on the garden fair,
Like the Spirit of Love felt everywhere;
And each flower & herb on Earth's dark breast
rose from the dreams of its wintry rest."
- Percy Bysshe Shelley, The Sensitive Plant

APPRAISERS HELD POTENTIALLY
LIABLE FOR APPRAISALS OF
COMMERCIAL PROPERTY
By Karl MacOmber, Esq.
In Belen Loan
Investors, Inc. v.
Bradley, the Court of
Appeals in Tucson
extended the duty of
appraisers to those
purchasing
commercial properties.
Prior law had
indicated that when a
homeowner is entitled
to receive an appraisal
as part of his due
diligence in investigating a home for
purchase, the homeowner may have a
cause of action against
an appraiser who
negligently performs
an appraisal on which
the purchaser relies in
making his purchase.
Until now, appraisers
had not been held
potentially liable for
appraisals of
commercial property.

In this new case, the the case and allow it
to go forward.
Court of Appeals
overruled the
dismissal of a claim
by a lender who had
loaned money
toward the purchase
of commercial
property and had
relied on an
appraisal by Mr.
Bradley, prepared
for the purchaser.
The Court of
Appeals sent the
case back to the trial
court to reinstate
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FAIR HOUSING AND YOUR INTERNET DATA EXCHANGE (IDX)
By Michael J. Monroe, Esq.
Fair housing regulations are something that agents are generally familiar with and
make every effort to comply with them. However, a Florida agent found himself
and the brokerage firm he works for in the middle of a fair housing lawsuit
through no fault of his own. The lawsuit was brought in federal court by a fair
housing tester.
The tester was doing her job seeking out fair housing violations online. She
spotted a listing for a sale of a condominium which contained the words
“adunt [sic] only community no children under 16” in the remarks section of the
listing. The condominium complex was also named in the suit.
The condominium complex was dismissed early on from the suit. The brokerage
firm settled out of the case. That left the agent alone in the case and stuck paying
a $5,000.00 deductible on his errors and omissions insurance coverage.
So what did the agent do wrong? The answer is that he did nothing wrong. What happened is that the
condo listing appeared among the agent’s Internet Data Exchange (IDX) listings. IDX is a pooling, an
accumulation, of listings submitted by various brokers who are members of a given MLS and streamed out
by the MLS to various members’ websites. Thus IDX permits agents to display virtually all of the home
listings in their market area and not just the agent’s personal listings or his/her company listing. It is a
valuable marketing tool. Here the listing that violated the fair housing rules and regulations was someone
else’s listing – not the listing of the agent who got sued. The offending listing, however, appeared on the
agent’s IDX site. This case is evidence that it is possible to get caught in a trap where the agent is sued over
a listing which contains forbidden information where the listing is not the target agent’s listing.
By the time the agent’s attorney figured out what was going on, he recommended the agent settle for
$5,000.00 which was in addition to the $5,000.00 insurance deductible. However, the settlement, if accepted
by the agent might not clear the agent with the state licensing authority or any other agency that might have
jurisdiction. The agent does not want to accept such a settlement.
It should be noted that there is a potential defense based on the Communications Decency Act of 1996. It
absolves intermediaries of interactive computer services from being treated as the publisher or speaker of
any information provided by another information content provider. While that is helpful, this agent is still
responsible to deal with the pending time-consuming litigation and bear some substantial expense attempting
to get himself extricated from the litigation.
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MANDATORY MEMBERSHIP: Lessons from Shamrock
v.Wagon Wheel Ten Years Later By Michael Shupe, Esq.
Homeowners associations are non-profit corporations dependent on homeowner
volunteers who often dedicate substantial time and energy to the task of ensuring
that their communities operate smoothly and beneficially for their neighbors and
themselves. The obligations of volunteer leaders can sometimes feel overwhelming,
and it is easy to just rely on the way things may have been done for years, and in
some cases even decades! However, this faith in the status quo can lead to difficult
problems and legal disputes.
In the 2003 case of Shamrock v. Wagon Wheel Park Homeowners Association, the
Arizona Court of Appeals determined that the Association could not enforce the
provisions of its governing documents against a portion of the homeowners in the
community because the CC&Rs did not impose mandatory membership on those
homeowners. Mr. Shamrock and a group of homeowners contested their alleged
membership in the Association based on the fact that versions of the CC&Rs that
had existed for approximately forty years, and which were in effect when the Plaintiffs purchased their property,
did not include a provision making them mandatory members in the Association. The Association argued that
the Plaintiffs were, nevertheless, still mandatory members because both the Association’s Articles of
Incorporation and the Bylaws provided for mandatory membership for all property owners and each were in the
public records at the time of the Plaintiffs’ purchase of their lots.
As non-profit corporations, homeowners associations are governed, in part, by the Arizona Non-Profit
Corporations Act. A.R.S. §10-3601(B) in this Act provides that “[n]o person shall be admitted as a member
without that person’s consent,” which can be express or implied. The Court of Appeals followed the precedent
of prior case law in Arizona that requires provisions imposing mandatory membership on owners of property
located within a neighborhood or community development to be embodied in recorded CC&Rs. Such restrictions
would then constitute a contract between the property owners and the Association. The Court found that neither
version of the CC&Rs in effect prior to the Plaintiffs’ purchase of their lots contained a provision imposing
mandatory membership. In 2001, while the lawsuit was in progress, the CC&Rs were amended by a majority of
the property owners to require membership in the Association, but because this amendment had no retroactive
effect, it could not be used against the Plaintiffs for any purpose prior to the amendment.
Furthermore, the Court rejected the Association’s argument that the Association’s recorded Articles of
Incorporation and Bylaws constituted amendments to the CC&Rs, and therefore, could bind the Plaintiffs to
mandatory membership in the Association. The Court also found no evidence that the Plaintiffs were
“voluntary” members of the Association. Although the Court did not specifically address whether or not a
property owner’s consent to membership in the Association could be “implied” from his knowledge of the
Association’s existence and participation in the Association’s governance (i.e. voting in elections, paying
assessments, etc.), the ruling indicates that Wagon Wheel would pose a substantial legal obstacle for any
Association attempting to make such an argument.
Therefore, the lessons from Wagon Wheel, although now nearly ten years old, should not be forgotten.
Association members and volunteer leaders should take the time to review the Association’s governing
documents to ensure both a working understanding of their provisions as well as their effect. Although many
governing documents can appear identical, even small differences or omissions can have substantial effect
on the rights and obligations of the members. If you have any questions about the governing documents for
your community, you should consult an attorney with experience in the area of real estate and community
associations.
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IS YOUR WELL PROPERLY REGISTERED WITH ADWR?
By Heidi Rib Brent, Esq.
When purchasing property with a well, check to be sure the well is
registered properly with the Arizona Department of Water Resources
(ADWR). Unless specifically excluded from the real property transfer, a
well on a property generally transfers ownership with the surrounding
property. However, historically, not all title companies, as part of the
property transfer, have completed the transfer of the well by filing a
Request to Change Well Information with the ADWR. Thus, when you
research registration of a well on a particular property, it may be
registered to a property owner several transfers previously. At that point,
the current owner of the property may update the ADWR records by
providing proof of the chain of title from the last registered well owner
to the current owner, with titles that do not exclude the well. This is best
researched and resolved before a problem with the well, since some
pump companies may decline to repair a well for a party other than the
registered owner.
If the property is part of a recorded well maintenance agreement, participation in the well
maintenance agreement generally is not optional, but a requirement for a property owner.
Frequently those well maintenance agreements are drafted by a common owner before development
and financial participation in well maintenance and for water use is required. Penalties for failure to
participate include turning off water to a non-paying property and/or a lien against property for
payments past due.
ADWR Groundwater Permitting and Wells Section
3550 N. Central Avenue
Phoenix AZ 85012
(602) 771-8527
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I WANT THE BIGGER HALF!
By Michael J. Monroe, Esq.
A recent Arizona Supreme Court case dealt with a novel issue concerning the
division of community property. The case dealt with whether a deceased spouse, at
death, can leave more than one-half of a community-owned asset to a non-spouse
beneficiary. The court held that absent unusual circumstances, the deceased spouse
may do so as long as the surviving spouse received at least one-half of the total
community’s value.
The deceased, in this case, designated his son from a prior marriage as the
beneficiary of 83 percent of a community individual retirement account
(“IRA”). The deceased’s wife had previously been the sole beneficiary on the
account which was held in the deceased’s name. The surviving spouse demanded at
least one half of the IRA account, if not the entire account.
The court noted that in Arizona, during marriage, each spouse has an undivided half interest in the
community property. While either spouse generally has the power to dispose of community property, each
spouse owes the other certain fiduciary duties. In some community property states, a spouse, during
marriage, can only dispose of one-half of the community property.
Here the court decided that one spouse may designate a non-spouse as beneficiary of more than 50 percent of
a particular community property retirement account, as long as the other spouse receives half of the
community overall and other circumstances do not make the distribution fraudulent or unjust.

MARK YOUR CALENDAR—Tucson April Events
3-27—3-Sum in 2-Son No. 2

27—Blessing Sonoita Vineyards

18-28 —Pima County Fair

27—Desert Boneyard 5K Fun Run/Walk

19 & 21—Ride of the Valkyries

27-28—Cowboy Music & Art Festival

20—Historic Adobes of Barrio Viejo
Tour

27—May Day at Mini Time Machine
28—Mount Lemmon Marathon

20—Springfest Beer Festival
21—Israel Festival
22—UofA Earth Day 2013
23-28—Blue Man Group
24-27—Int’l Mariachi Conference
27—5th Annual Softball Fundraiser
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ARIZONA FASCINATING FACTS

The world’s largest
to-scale collection of
miniature airplane
models is housed at the
library at EmbryRiddle Aeronautical
University in Prescott,
Arizona.
EXPERIENCE THE DIFFERENCE

4578 N. First Avenue
Suite 160
Tucson, AZ 85718

MMGM is a real estate and business law firm. The attorneys
and staff at Monroe McDonough Goldschmidt & Molla
believe that each client must experience the difference that genuine care and concern can make. We strive to achieve the client's
objectives while delivering unwavering personal service in an
honest, aggressive and comprehensive manner. We refer to this
as our Clients for Life program. MMGM provides
outstanding counsel and unparalleled representation in the following areas of the law:

Phone: 520-325-2000
Fax: 520-886-3527
TucsonAzRealEstateAttorneys.com

mmgm-law.com

Real Estate Law - Personal Injury
Appeals - Arbitration and Mediation Services
Business Law and Entity Formation
Civil and Commercial Litigation - Construction Defect
Contracts - Estate Planning—Probate Law
Homeowner Association (HOA) Law
Motor Vehicle Warranty Defense
Product Liability - Transactional Law

HONEST
AGGRESSIVE
PROFESSIONAL
Legal Disclaimer: The legal information presented in
this Newsletter should not be construed to be formal
legal advice, nor the formation of a lawyer or
attorney client relationship. Any results set forth
herein are based upon the facts of that particular
case and do not represent a promise or guarantee.
Please contact a Lawyer for a consultation on your
particular legal matter. This Newsletter is not
intended to solicit clients for matters outside the
state of Arizona.
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