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THE LAST ANTECEDENT
By Karl MacOmber, Esq.
In Pawn First v City of
Phoenix and Central
Pawn, the Arizona
Court of Appeals in
Phoenix ruled that one
pawn shop could file
suit to object to a
variance granted to
another pawn shop to
operate a pawn shop
within 500 feet of a
residential structure.
The pawn shop
receiving the variance
complained that only
a resident of a
residential structure,
not one of his
competitors, could
complain about the
granting of the
variance.
He argued that
limiting competition
was not a basis for
bringing a lawsuit.
Unfortunately for him,
the Court of Appeals
applied the “last
antecedent” rule to its
interpretation of who

had a basis for
complaining about
the granting of such
a variance.

acknowledged that it
made more sense to
interpret the law in
a more limited
manner.

According to the
Court of Appeals,
because the zoning
ordinance reference
to an “affected”
taxpayer was not in
the definition of
who could bring
suit, the universe of
people who could
bring suit was not
limited to taxpayers
affected by the
decision to grant the
variance, even
though the Court
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CFPB INITIATES NEW MORTGAGE SERVICING RULES
By Michael J. Monroe, Esq.
Before we begin – what the heck is the “CFPB”? It is a huge new federal government agency you will hear much more about over the coming years. It stands for
the Consumer Financial Protection Bureau. It has extremely broad powers to
regulate the mortgage industry as well as other areas such as the broad Truth in
Lending arena.
Regulating the servicing of mortgage loans is within the jurisdiction of the
CFPB. Today, mortgage loan servicing is a huge business. One of the problems is
that there has been a lack of coordination between those dealing with the mortgage
lenders concerning loan modifications and/or short sales and the foreclosure
departments of such mortgage servicers. Often, a person can be negotiating a
modification of their home mortgage with the promise their loan will not be
foreclosed during the negotiation process only to learn the servicing department did not instruct the trustee
to delay the trustee’s sale and the property ends up getting sold out from under the owner. Remedying such
a problem today is difficult and expensive and most persons in that predicament do not have the funds to
rectify the problem and end up losing their home.
New guidelines have been developed which affect servicing agents who handle 5,000 or more accounts.
The recently released new guidelines from CFPB prohibit dual-tracking. What that means is that a loan
servicing agent cannot start a foreclosure if a borrower already has submitted a completed application for a
loan modification or some form of foreclosure alternative. The purpose is to give the owner/borrower an
opportunity to submit a loan modification application and have it properly processed. Under the new
regulations the servicer must wait at least for 120 days of delinquency prior to making a first foreclosure
notice or filing for foreclosure.
Additionally, the servicer must advise an owner/borrower as to all loss mitigation options after the
owner/borrower has missed two consecutive mortgage payments. This is a process to educate homeowners
about examples of various options potentially available to them.
An important new requirement is that servicers must institute policies and procedures that give delinquent
borrowers direct, easy and continuous access to servicing employees who are able to assist the borrower
with their loan issues. Also, the servicing employees dealing with the borrowers will be charged with
responsibility to alert borrowers about missed information on loan modification applications and for
ensuring that the documents arrive at the right personnel for processing. Additionally, the loan servicing
agent must provide continuous updates to the borrower on any pending loan modification. This will be a
significant improvement over the current chaos that reigns between servicing agents and borrowers. There
are a number of other provisions servicing agents will be required to comply with. The devil will be in the
detail of implementing such sweeping changes and reform.
The above is the “good news”. The bad news for borrowers is that the new changes do not have to be
implemented prior to January 2014! BUT, it is a step in the right direction for distressed homeowners.
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DID YOU SIGN YOUR BROKER AGREEMENT? YOU
SHOULD. By D. Rob Burris, Esq.
Often times with the hustle and bustle of everyday life it is easy to overlook the
little things. However, sometimes those little things turn out to be really big
things. All too often brokers and real estate agents forget to sign the broker
agreements they have with their clients. The common misconception is that so
long as the clients sign the agreement, it is enforceable. However, the Arizona
Court of Appeals recently made clear that if the broker and/or agent do not sign
the broker agreement, it becomes entirely unenforceable. Young v. Rose, 230
Ariz. 433, 286 P.3d 519 (2012).
In Young, a real estate agent (“Young”) sued her clients (“Roses”) for the payment
of a commission. There, Young prepared the broker agreement; emailed it to her
clients and they promptly signed and emailed the agreement back to her. While
Young emailed the Roses to thank them and acknowledge that she had received
the agreement, she never actually signed the document. Shortly thereafter, the
Roses purchased a multi-million dollar home through the use of another agent. Young sued the Roses
seeking the agreed upon commission.
The Superior Court dismissed Young’s claim relying on A.R.S. § 32-2151.02(A) which reads:
All real estate employment agreements shall:
Be written in clear and unambiguous language.
Fully set forth all material terms, including the terms of broker compensation.
Have a definite duration or expiration date, showing dates of inception and expiration.
Be signed by all parties to the agreement.
(Emphasis added.)
The Court of Appeals upheld the dismissal even though the agreement otherwise complied with the Statute
of Frauds.
Nevertheless, Young contended that she electronically signed the broker agreement when she emailed the
Roses to acknowledge her receipt of the signed document. The Appellate Court acknowledged that
A.R.S. § 44-7007(D) does provide that an electronic signature “satisfies any law that requires a signature.”
However, Young must establish that the parties agreed to conduct the transaction by electronic means
pursuant to A.R.S. § 44-7008.
The Appellate Court did not address the issue of whether or not the parties’ use of email to convey the
agreement back and forth constituted an agreement to conduct the transaction by electronic means. Nor
did the Appellate Court address whether or not Young’s acknowledgment that she had received the signed
agreement constituted her acceptance by “electronic signature.” The Appellate Court remanded the case
back down to the Superior Court for further determination on these issues. As of this date, the matter is
still pending.
The lesson to be learned is that brokers and agents alike should make sure they are physically signing their
broker agreements so as to avoid any issues later on down the road.
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DO YOU KNOW WHERE THE EASEMENTS ARE ON YOUR
PROPERTY? By Heidi Rib Brent, Esq.
While many deeds state that they are subject to easements and other matters of record, how important is it to know exactly what and where those easements are?
An easement is a limited right owned in land belonging to another. It may be for
utility lines, for ingress and egress or for some other purpose. An easement “can only
be obtained by grant, condemnation, or prescription.” See Campbell v. Willard, 45
Ariz. 221, 225, 42 P.2d 403, 404 (Ariz.1935). Thus, an easement either has to be expressly granted in writing, condemned by a governmental unit for some public purpose, or by adverse possession, which is open and notorious and adverse use for ten
or more years. An easement cannot be amended without a written agreement of all
affected parties or/and cannot be altered by use of the parties other than by adverse
possession.
For an implied way of necessity to be established across another’s land, the party claiming to need the implied way of necessity must establish the following: (1) unity of ownership of the two properties before the
need occurred; (2) severance of ownership; (3) no other outlet for the one claiming necessity; and (4) showing that reasonable necessity for access existed at the time of severance. See Bickel v. Hansen, 169 Ariz. 371,
374, 819 P. 2d 957, 960 (App. 1991).
Particularly in some rural areas, while it may be expensive to develop another access to public roads, without an easement of record, landowners cannot force another landowner to accept access across their property. The landowner is charged with determining such issues at the time of purchase of the property.
A title report usually can identify any and all easements, encroachments and other interests on a property
and it is best to investigate these items fully. However, occasionally even the title company is unsure of
easement rights and the only answer is litigation. Personally visit the property that you intend to purchase
and look for signs that may indicate a use of the property by others, i.e. a hiking or bicycle path, a neighbor’s
driveway or structure or wall encroaching over the property line. Perhaps a neighbor has been parking on
your property. Any such adverse use for more than ten years may entitle such user to continue to so utilize
your property and, depending on the type of title insurance policy you acquired when you purchased the
property, you may have no recourse.
The moral of this is to be concerned about any easements or potential easements that may exist on a property you are contemplating purchasing. Such easements can have an effect on the value of the property.

CAN A HOMEOWNERS ASSOCIATION USE ELECTRONIC
MAIL FOR VOTING AND NOTICES TO
MEMBERS? By Carolyn B. Goldschmidt, Esq.
We are in the midst of annual meeting season in the world of homeowners associations. I have been asked many times whether a board of directors can authorize the
use of e-mail to distribute notices and other information to call the annual meeting,
and whether ballots can be returned via e-mail. The use of e-mail for meeting notices
and related information is very desirable since it will reduce costs and increase efficiency for the association. And, the return of ballots via email would be more expedient for the Association and more convenient for the homeowners. Nevertheless, if an
association is interested in using electronic mail for official notices and for the return
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of ballots, there are several issues to consider:
1. Legal Notice. The Arizona Non-Profit Corporations
Act recognizes electronic mail as an acceptable form of
delivery for official notices from a non-profit corporation [A.R.S. §10-3141]. However, the Arizona Planned
Communities Act [A.R.S. §33-1804(B)] and the Arizona Condominium Act [A.R.S. §33-1248(B)] require
notice of association meetings by hand-delivery or
United States Mail. Therefore, if your association is a
Condominium or Planned Community, notice, ballots
and other supporting information need to be distributed to the owners by mail or hand-delivery. In order to
use electronic mail for notices to association meetings,
the association should get owners’ agreements in writing to accept notice and supporting documents by
electronic mail.
2. Owners Who Do Not Use Electronic Mail. Although most of association members regularly use the
internet, it is likely some members do not have and/or
do not want computer access, or are not comfortable
using electronic mail. Therefore, the association would
need to have a system for members to opt to continuing to receive paper notices and ballots. For example,
the association could send a letter to all of the members requesting their e-mail addresses. The letter
would state that if a member provides his/her e-mail
address, all future communications from the association will be sent by e-mail, and if an e-mail address is
not provided, the member will continue to receive all
communications via U.S. Mail.

3. Secret Ballots. Some association’s Bylaws
require the election of directors to take place
by secret ballot. These associations cannot allow the return of ballots by e-mail unless: (a)
the voting member waives in writing, his/her
right to vote by secret ballot, or (b) the Bylaws
are amended to modify the secret ballot requirement.
4. Certifying Returned Ballots. Copies of the
emails that submit ballots should be treated
just like the envelopes carrying mailed ballots.
A record needs to show, at least, who submitted the ballot, their lot or unit number or street
address.
In addition to ballots submitted via electronic
mail, some associations have instituted “evoting” applications and procedures. With evoting, the voters log onto a website (either the
association’s or the vendor’s) and cast their
votes from the website. Many of the considerations that apply to the use of e-mail for voting
would apply to e-ballots.
HB2135 was just introduced in the current Arizona legislative session, proposing to change
the Planned Communities and Condominium
Acts Homeowner’s associations to require voting by electronic mail and facsimile delivery.
So, the considerations raised in this article
may become even more important as this bill
wends its way through the process.

MARK YOUR CALENDAR—Tucson February Events
1-23—FC Tucson SoccerFest

16—Valentine’s Concert—Joshua Bell

1-10—American Indian Exposition

16—Charity Class Car Show, BBQ &
Blues

6-10—Tubac Festival of the Arts
14—Tucson WCR Luncheon
8-24 Weekends—Horseracing Rillito Park
9—March 31—Renaissance Festival
10—I Love Zoo Free Event Day
1-18—Tucson Gem & Mineral Show
14—Laff’s Comedy Club Valentine’s Show

16-24— La Fiesta de los Vaqueros
(Rodeo)
20-24 Accenture Match Play Golf
21—Tucson Rodeo Parade
22—Mike Tyson: Undisputed Truth
24—Oscar Experience Tucson

14—OV Concert Series—Shaky Bones

26-3—Broadway in Tucson—
Memphis

15-17—24 Hours in the Old Pueblo

27-3—Winter Festival Horse Show
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Tucson Wildlife Center

“The Secret of Living is Giving”
Our bobcat, Wilbur, is now 8 years old. He has been a resident since he was
rescued from a construction site as a newborn kitten. He sustained a head
injury and is epileptic, therefore, he can never be released. Caring people, like
you, help fund the care and medical treatment for Wilbur and all of the rescued
wildlife. In 2012 we rescued 788 wild animals!
See more animal stories at http://tucsonwildlife.com/animal-stories/
BECOME A MEMBER. You can become a member by signing up on our secure
website for an ongoing monthly gift to assist in the daily care and medical
treatment of injured or orphaned wild animals.
PLANNED GIVING. You can choose to include Tucson Wildlife Center in your
Will or Trust.
LEAVE A LEGACY. You can join our building campaign by investing in the
state-of-the-art Sam Goldman wildlife hospital. Exclusive naming opportunities
are now available.
PLEASE HELP US SAVE LIVES
24/7 Rescue Hotline 520-290-WILD (9453)
TucsonWildlife.com
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ARIZONA FASCINATING FACTS
Prior to President Abraham Lincoln
signing the Arizona Organic Act on
February 24, 1863 to create an Arizona
Territory, Arizona was part of the New
Mexico Territory. The bill was driven by
the desire to ensure that Arizona would
not be a pro-slavery territory, as was
New Mexico.

EXPERIENCE THE DIFFERENCE

4578 N. First Avenue
Suite 160
Tucson, AZ 85718
Phone: 520-325-2000
Fax: 520-886-3527
www.tucsonazrealestateattorneys.com

www.tucsonazattorneysatlaw.com

MMGM is a real estate and business law firm. The attorneys
and staff at Monroe McDonough Goldschmidt & Molla
believe that each client must experience the difference that
genuine care and concern can make. We strive to achieve the
client's objectives while delivering unwavering personal service in an honest, aggressive and comprehensive
manner. We refer to this as our Clients for Life program.
MMGM provides outstanding counsel and unparalleled
representation in the following areas of the law:
Real Estate Law - Personal Injury
Appeals - Arbitration and Mediation Services
Business Law and Entity Formation
Civil and Commercial Litigation - Construction Defect
Contracts - Estate Planning—Probate Law
Homeowner Association (HOA) Law
Motor Vehicle Warranty Defense
Product Liability - Transactional Law

HONEST
AGGRESSIVE
PROFESSIONAL
Legal Disclaimer: The legal information presented in this
Newsletter should not be construed to be formal legal advice, nor
the formation of a lawyer or attorney client relationship. Any
results set forth herein are based upon the facts of that particular
case and do not represent a promise or guarantee. Please contact
a Lawyer for a consultation on your particular legal matter. This
Newsletter is not intended to solicit clients for matters outside the
state of Arizona.
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