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“It was one of those March days when 
the sun shines hot and the wind blows 
cold: when it is summer in the light, 

and winter in the shade.” 
– Charles Dickens 

Welcome to the MMGM Newsletter 

VACATION HOME GETS PROTECTION 
FROM DEFICIENCY JUDGMENT 
By Michael J. Monroe, Esq. 

Dennis and Amy Warner 
financed the purchase of 
a 1/10 interest in a      
vacation home in     
northern Arizona to the 
tune of $321,750 which 
obligation was secured 
by a deed of trust.  The 
agreement for the        
interest in the vacation 
home permitted Warners 
to use the home for 28 
days each year.  The 
Warners defaulted on 
their loan and the     
lender acquired the 
property at the Trustee’s 
sale  for $285,000.   The    
lender sought a            
deficiency judgment 
against the Warners for 
$57,884.00. 

The Arizona Court of  
Appeals affirmed a trial 
court decision in favor of 
the Warners.  The court 
rejected the lender’s   
argument that for a 
property to be consid-
ered a ‘dwelling’, the 
owner must intend to 
use the residence on a 
permanent basis and  
enjoy such rights to 

bring in their own  
furniture and put   
personal belongings in 
the home, receive 
mail, pay utilities and 
not have any            
restriction on the 
property.  The owners 
of the vacation home 
were prohibited from 
making any modifica-
tion to the appearance 
of the home in any 
manner.  This          
argument of the    
lender was rejected.   
The Court of Appeals 
indicated that to  
qualify as a dwelling 
and to be able to take 
advantage of the anti-
deficiencies law in  
Arizona all that is  
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necessary is for the 
people (owner) to live 
in it, albeit, not on a 
permanent basis. 

http://www.thefreeresource.com/march-fun-facts-trivia-and-resources-about-historical-events
http://www.thefreeresource.com/facts-about-the-sun-for-kids
http://www.thefreeresource.com/facts-about-summer-for-kids
http://www.thefreeresource.com/fact-about-winter-for-kids
http://www.tucsonazattorneysatlaw.com
http://www.tarmls.com
http://www.realtor.org/
http://www.tucsonwcr.com/
http://www.gvar.com/
http://seazrealtor.com/
http://www.sccazrealtor.com/
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The article in February’s newsletter regarding easements spurred several 
follow-up questions.  The foundation of easement law is to give effect to the 
intention of the parties who created the easement. To determine intent, 
the courts will first look to the language of the document that created the 
easement. Unfortunately, the creating document often does not clearly     
express the intent.  In that instance the courts will look to the facts and    
circumstances surrounding the creation and use of the easement to           
determine intent.  Realistically, however, litigation to determine intent is 
very costly. The best practice to avoid such litigation is for the parties to   
enter into additional agreements, such as a road or well maintenance   
agreement to specify the relative rights and responsibilities of the           
easement holders. 

 

In the absence of a written document reflecting the parties’ intent, the owner of the easement 
(dominant owner) has both the right and responsibility for maintenance of the easement to prevent 
unreasonable interference with the use of the easement by the property owner (servient owner).  
Freeman v. Sorchych, 226 Ariz. 242, 245 P.3d 927 (Ariz. App. 2011).  The Freeman case went     
further to discuss the responsibility of maintenance as between multiple easement owners, holding 
that the doctrine of equitable contribution requires cost-sharing for maintenance, based on such 
factors as proportionate use, amount and intensity of use, notice of the need for maintenance, and 
the opportunity to participate in maintenance decisions, including price and value. 

 

The property owner (servient owner) is entitled to reasonable use of his property despite the     
easement, so long as it does not interfere with the easement holder’s (dominant owner’s) use.  
Thus, the property owner may reasonably regulate the speed of travel on their property despite   
the easement, including the installment of speed bumps in order to protect the right of quiet        
enjoyment and use of the property.  If an easement is seriously misused, the extreme remedy of  
forfeiture may be available through litigation. 

 

Another inquiry regarding easements was whether there is a legal distinction between an easement 
of convenience and an easement of necessity.  Absolutely!  An easement of convenience can only be 
arranged by agreement of the parties.  An easement of necessity may be ordered by the court, but 
only after the party claiming the necessity proves the following: (1) unity of ownership of the     
dominant and servient estates; (2) severance thereof; (3) no outlet for the dominant party; and    
(4) showing that reasonable necessity for access existed at the time of severance.  See Bickel v. 
Hansen, 169 Ariz. 371, 374, 819 P. 2d 957, 960 (App. 1991).  Thus, one who purchases property 
without clear legal access to a public roadway, has the burden of proving all the above elements to 
prevent being landlocked.  A court will not force another landowner to give or sell an easement to 
one who simply wants an easement. 

 

Litigating easement issues can be very emotional and, as stated previously, costly.  The best        
prevention is to fully investigate what you are purchasing and to delineate the rights and               
responsibilities of each of the easement holders in written agreements. 

EASEMENTS II,                                                                                    
By Heidi Rib Brent, Esq. 
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SOME CLARIFICATION ON DEFICIENCY JUDGMENTS    
By Michael J. Monroe, Esq. 

 

When a real estate loan is defaulted upon, and the circumstances permit 
(loan is not subject to the anti-deficiency laws), the creditor may sue the 
borrower for a resulting deficiency (the difference between the amount 
owed the creditor and the fair market value of the property).  This leads  
to a question as to how the amount of the deficiency is calculated.  A      
recent Arizona case (Midfirst Bank v Chase, 230 Ariz. 366, 284 P3d 877) 
shed some light on this subject. 

 

A couple, Mike and Linda Chase, using their limited liability company,   
Palo Desert, LLC to purchase the property, borrowed $1,620,000.00 from 
MidFirst Bank.  The property was secured by a deed of trust.  Mike and 
Linda also signed personal guarantees.  Unable to continue  payments, 
Mike and Linda’s LLC and the Chases personally defaulted on the       

MidFirst loan and then declared bankruptcy in 2008. 

 

MidFirst successfully petitioned the bankruptcy court to lift the automatic stay and conducted a 
trustee’s sale of the property in 2010.  At the sale, MidFirst bid a credit bid, buying back the     
property at the sale for $486,000.00.  Then MidFirst sued the Chases personally for the balance 
due MidFirst in the amount of $1,325,044.09.  The lender obtained a judgment in that amount by 
attaching a copy of its winning credit bad as its evidence to the court of the fair market value of the 
property.  MidFirst had claimed the difference between the total amounts due them less the 
amount of their credit bid (which the bank claimed was evidence of the fair market value of the 
property) was the amount of the judgment they were due.  The trial court agreed and MidFirst   
obtained a judgment against the Chases personally for $1,325,044.09. 

 

The Chases appealed.  The Court of appeals disagreed with the judge in the trial court.  The Court 
of Appeals held that a credit bid alone cannot be used as the evidence to support what is the fair 
market value of the foreclosed property.  The court determined that it is necessary to conduct a 
hearing or trial on the issue of what constitutes the fair market value of the property and the    
creditor must, by independent evidence, prove what the fair market value of the property is.  The 
debtor has the right to refute the valuation claimed by the creditor and may be able to show that, 
in fact, the actual valuation is greater than the amount of the credit bid.  If the debtor can          
successfully demonstrate to the court that the fair market value of the property was greater than 
the credit bid then it would result in lowering the amount of the deficiency judgment.  Therefore, 
the appeals court remanded the case back to the trial court for a hearing or trial on what the fair 
market value of the property was on the date of the trustee’s sale. 

 

The decision clarified that the credit bid alone is not sufficient evidence, by itself, to support a 
claim for a deficiency judgment.  This is good news for creditors who wish to contest the amount 
bid by a creditor (credit bid) at a public trustee’s sale.  
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This year, the Arizona legislators introduced 22 bills that could have an effect on the   
governance of Planned Communities and Condominiums.  Rep. Michelle Ugenti gathered 
up seven of these bills into an omnibus bill (HB2371), which has been approved by the 
House Government Committee and will soon be heard in the House Judiciary            
Committee.  A lot can happen to this bill as it wends its way through the legislative      
process.   In its present form, if passed into law, this bill will enact the following changes: 
 
1. Government cannot require formation of HOA in development process.  The 
planning agency of a municipality or county will be prohibited from requiring a developer 
to establish a planned community unless the planned community association owns or is 
liable for certain special features, such as a golf course, lake or clubhouse. 
  
2. Manager can be designated agent of HOA.  If an HOA contracts with a manage-
ment company, the management company and its officers and employees may lawfully 

act on behalf of the association and its board of directors on all matters within the scope of the agency agreement 
executed between the company and the board. This authorization could include appearing in small claims court 
and recording a notice of lien against a lot or unit. 

  
3. Voting by e-mail or fax.  An HOA will be able to provide for member voting by the use of          

electronic mail and fax. 
  
4. Disclosure Statement.  Beginning January 1, 2015, an HOA will have to include a “Condominium 

or Planned Community Disclosure Statement” with its annual filing at the Arizona Corporation Commission.   
The Commission will provide access to the Disclosure Statement on its website.   The Disclosure Statement will 
have contact information for the Association. 

  
5.   Rentals.  Any unit or lot can be rented unless prohibited in a community’s CC&Rs.  A landlord  

can designate a third party to act as agent with respect to HOA matters on the property. The HOA is prohibited 
from requiring a copy of rental applications or contracts or requiring a tenant to limit or waive rights of due    
process as a condition of occupancy. The HOA is permitted to charge an administrative fee of up to $25 for each 
new tenancy. 

  
6. Administrative Hearings.  In an administrative hearing process between an HOA and its member, 

if the petitioner dismisses his petition before a hearing is scheduled, the filing fee shall be refunded. 
  
7. Transfer Fees.  Beginning with the fee in effect on January 1, 2013, HOAs cannot increase the fee 

charged for resale disclosure documents and statements by more than three percent per year. 
  
Two other bills may be potential laws:   

 
SB 1278: PUBLIC ROADWAYS IN HOAS:  After the period of declarant control, an HOA has no authority over 
and is prohibited from regulating any roadway owned or held by a governmental entity.  If enacted, this law will 
apply only to planned communities for which the Declaration of CC&Rs is recorded after December 31, 2014.  
This bill has passed the Senate and will next be heard in the House Rules Committee. 
SB 1302: HOA DESIGN REVIEW PROCESS:  This bill clarifies that last year’s law that imposed requirements on 
the HOA design review process only applies to HOAs that charge a security deposit for construction.  This bill has 
passed the Senate and will next be heard in the House Rules Committee. 
 
Mark Twain said that “No man's life, liberty, or property is safe while the legislature is in session" so hold on    
because we have a couple of months to go! 

 
 

HOA LEGISLATIVE UPDATE                                                         
By Carolyn B. Goldschmidt, Esq. 
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22-24—4th Ave Spring Street Fair 

22-24—Wild West Days at Old Tuc-

son 

23—Bike Fest 2013 

23-24—GABA Sonoita to Bisbee Ride 

24—Festival in El Barrio 

24—Sonoran Spring Celebration 

24—Arizona Distance Classics    

Marathon 

30—Agua Linda Farms Easter Hunt/

Picnic 

30—14th Annual Eggstravaganza 

13-19—Tucson Tango Festival 

13-31—DeGrazia “Way of the Cross” 

16—Pink Martini with Tucson POPS 

16-17—Horse Racing at Reillito Park 

16—David Hallberg at the Loft 

16-17—Civil War in the Southwest 

17—St. Patrick’s Day Parade & Festival 

17—Diamondbacks v. Padres MLB 

17—Silver Spike Festival 

17,24,31—Blues, Brews & BBQ 

20-31—Wicked 

You believe you have been 
wronged by a lender and believe 
that the lender should not be 
able to foreclose and sell your 
property at a trustee’s sale.  Can 
you just sue the lender and claim 
that the lender should be stopped 
(enjoined) from selling the    
property?   

 

In the recent case of Madison v 
Groseth (230 Ariz. 8, 279 P2d 
633) the Arizona Court of        

Appeals indicated that was not sufficient to prevent the 
trustee sale from proceeding. 

 

Sheryll Madison borrowed funds from American Bank 
and Trust (“ABT”).  The funds were used to acquire a  
residence and the loan was secured by a deed of 
trust.  Madison stopped making payments in October 
2007.  In June 2009 the lender recorded a Notice of 
Trustee’s Sale.  The sale was scheduled for September 22, 
2009 but was continued until March 25, 2010.  A Mr. 
Cyler Groseth and Ms. Roxanne Groseth acquired the 
property at the sale. 

MARK YOUR CALENDAR—Tucson March Events 

About a month before the trustee’s sale 
(February 19, 2010 – sale set for March 25, 
2010) Madison filed a lawsuit seeking a             
request to enjoin the lender from foreclosing and         
recorded a lis pendens on the property.  Unfortu-
nately Madison did not seek to go to court to  
obtain a preliminary injunction (a temporary 
court order) to stop the sale.  The lender         
proceeded with the sale on March 25, 2010 and  
Groseths acquired the property. 

 

In December 2010 Madison sued Groseths and 
the lender claiming damages and demanding 
return of title to the property.  The trial court 
dismissed the Madison lawsuit and that           
decision was affirmed by the Arizona Court of 
Appeals.  The Court of Appeals found that        
Arizona Revised Statute § 33-811© requires an 
injunction (an actual injunction and not just a 
request for one as Madison did in her original 
lawsuit) to be in place to halt the trustee’s 
sale.  The court found that Madison’s failure to 
petition the court for a temporary injunction to 
halt the trustee’s sale amounted to a waiver of all 
defenses and objections to the trustee’s sale. 

 

YOU MUST BE PROACTIVE TO STOP A TRUSTEE’S SALE                                                        
By Michael J. Monroe, Esq. 

http://www.fourthavenue.org/fairs/general-information/
http://oldtucson.com/events/wild-west-days-return-to-old-tucson/
http://oldtucson.com/events/wild-west-days-return-to-old-tucson/
http://www.livingstreetsalliance.org/event/kidical-mass-explore-the-boulevard/
https://www.bikegaba.org/index.php?option=com_jevents&task=icalrepeat.detail&evid=1619&Itemid=27&year=2012&month=03&day=24&uid=1262124020evt31
http://rialtotheatre.com/news/archives/2013/01/announcing_4th.html
http://www.tohonochulpark.org/wordpress/events/special-events/ssc-fundraiser/
http://www.arizonadistanceclassic.com/
http://www.arizonadistanceclassic.com/
http://www.agualindafarm.net/id41.html
http://www.agualindafarm.net/id41.html
http://cms3.tucsonaz.gov/parksandrec
http://tucsontangofestival.com/
http://degrazia.org/UpcomingEvents.aspx
http://www.tucsonsymphony.org/component/gigcal/?task=series&sub=s
http://www.pimacountyattractions.com/Attractions/Rillito.html
http://www.loftcinema.com/film/david-hallberg-in-person-with-a-screening-of-tchaikovskys-sleeping-beauty/
http://azstateparks.com/Parks/PIPE/events.html
http://www.downtowntucson.org/event/st-patricks-day-parade-festival-2/
http://tucson.padres.milb.com/news/article.jsp?ymd=20130131&content_id=41283000&vkey=pr_t549&fext=.jsp&sid=t549
http://www.tucsonhistoricdepot.org/
http://www.loewshotels.com/en/Ventana-Canyon-Resort/calendar/3041-blues-brews-bbq
http://www.broadwayintucson.com/shows_wicked.html
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Division One of the Arizona Court of Appeals recently shot down an             
attempt to avoid foreclosure by a homeowner upside down in his property.  
In Waltner v J.P. Morgan Chase Bank, the trial court dismissed the      
homeowner’s suit as yet another “show me the note” attempt to enjoin a  
trustee’s sale.   
 
In bygone years the holder of a promissory note was required to be able to 
produce the original note at the trial of a judicial foreclosure because there 
was always a possibility that the holder of the note had assigned it to      
someone else and had no further interest in it.  Such a requirement in today’s 
world would apparently be “inconvenient” for the banks who more often than 
not are assigning the interests in such notes en masse over and over, ‘and 
where it stops nobody knows’. The Court of Appeals ruled that there is no 

such requirement at all to hold a trustee’s sale.   
 
Presumably, if the homeowner could prove that someone other than the purported beneficiary of the 
deed of trust was the actual owner of the note and deed of trust, the Courts might grant some relief.  
As it is, the Courts appear to consider the fact that the homeowner acknowledges he has missed his 
payments so it only makes sense that this would come to the attention of the entity which has the 
right to receive the payments and they would commence a foreclosure.  As long as the legislature is 
happy with these interpretations, they will continue.  The legislature could change such requirements 
very easily and require the beneficiary of a deed of trust to produce the original note upon demand 
by the Trustor, but this is not likely to happen. 
  

 

HAPPY SPRING 

 

SHOW ME THE NOTE                                                                       
By Karl MacOmber, Esq. 
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4578 N. First Avenue 

Suite 160 

Tucson, AZ  85718 

Phone:  520-325-2000 

Fax:  520-886-3527 

www.tucsonazrealestateattorneys.com 

www.tucsonazattorneysatlaw.com 

 

EXPERIENCE THE DIFFERENCE 
 

MMGM is a real estate and business law firm.  The attorneys 

and staff at Monroe McDonough Goldschmidt & Molla 

believe that each client must experience the difference that 

genuine care and concern can make. We strive to achieve the 

client's objectives while delivering unwavering personal ser-

vice in an honest, aggressive and comprehensive 

manner. We refer to this as our Clients for Life program.  

MMGM provides outstanding counsel and unparalleled 

representation in the following areas of the law: 

 

Real Estate Law - Personal Injury 

Appeals - Arbitration and Mediation Services 

Business Law and Entity Formation 

Civil and Commercial Litigation - Construction Defect 

Contracts - Estate Planning—Probate Law 

Homeowner Association (HOA) Law 

Motor Vehicle Warranty Defense 

Product Liability - Transactional Law  

 

HONEST 

AGGRESSIVE 

PROFESSIONAL 
 

 

Legal Disclaimer: The legal information presented in this 
Newsletter should not be construed to be formal legal advice, nor 
the formation of a lawyer or attorney client relationship. Any 
results set forth herein are based upon the facts of that particular 
case and do not represent a promise or guarantee. Please contact 
a Lawyer for a consultation on your particular legal matter. This 
Newsletter is not intended to solicit clients for matters outside the 
state of Arizona. 

 

ARIZONA FASCINATING FACTS                                                                                                                     

 

Arizona grows enough 
cotton each year to 
make more than one 
pair of jeans for every 
person in the United 
States. 

http://tucsonazrealestateattorneys.com
http://www.tucsonazattorneysatlaw.com

