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Welcome to the MMGM Newsletter
Rollercoaster Day is celebrated annually
on August 16. The origins of the celebration
are not completely clear, however, the most
widely believed explanation for Rollercoaster
Day is that the date was chosen to mark the
very first patent for a rollercoaster ride which
was issued August 16, 1898.
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This date has been marked by fairgrounds and
fans of rollercoasters all over the world.

HOW YOU SIGN MAKES A DIFFERENCE
By Karl MacOmber, Esq.
In Focus Properties v. Cleo
Johnson Division One of the
Court of Appeals considered the
Appeal of Cleo Johnson, who, in
her capacity as Trustee of Oak
Acres Trust had hired Kantor of
Focus Properties to lease/sell her
commercial property in Apache
Junction. Kantor had put in
many hours to aid Johnson in
rehabilitating the property and
finding tenants/buyers. After
Johnson failed to attend a
meeting with a prospective buyer,
Johnson entered into a lease
without informing Kantor,
prompting him to file suit for his
commission. A jury found in
favor of Kantor and awarded him
his commission.
On Appeal, Johnson argued that
Kantor had committed acts,
which had the Real Estate
Department known of the acts,
would have lost his license, so
he ought to be barred from
recovering a commission. The
Court of Appeals rejected the
argument, ruling that it is up to
the Real Estate Commissioner to
decide whether or not to suspend

or revoke a license, not up to
the Superior Court.
However, the Court of
Appeals did grant Johnson
some relief, agreeing that
since she had signed the
commission agreement on
behalf of the Trust and had
not personally guaranteed
the Trust’s performance, she
could not
be held
personally
liable for the
commission.
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FRANCHISORS AS CO-EMPLOYERS?!
By Heidi Rib Brent, Esq.
The National Labor Relations Board (“NLRB”) announced last week
that their General Counsel found merit in charges made by McDonalds’
employees regarding employee protests. The momentous impact of
the announcement is that the finding was against both the McDonald’s
franchisee and McDonald’s USA, LLC, franchisor, as co-employers.
McDonald’s intends to fight the decision, with the concurrence of the
International Franchise Association, emphatically taking the position
that franchises are small, independently run businesses and not run by
the franchisor. Franchisees typically create their own legal entities,
pay taxes, hire and fire their own employees, create their schedules,
manage their payroll, pay their own bills and other such business
activities. This is the first time the agency is “piercing the corporate
veil” to find potential for liability in the franchisor for actions impacting
employees.
The General Counsel apparently agreed with the employees’ position that, with the technological
advances, the franchisor can monitor and control the franchisees’ operations to such an extent
that it goes beyond protecting its brand to being jointly responsible for alleged labor law violations.
This decision departs from the long-established legal standard that typically shields franchisors
from liability for franchisee action.
One advantage to the franchise business model has been to insulate the franchisees as employers
from labor and employment laws affecting employers with a minimum number of employees. For
example, the Family and Medical Leave Act applies only to employers with at least 50 employees
within a 75 mile radius. Many one-location franchisees do not reach the coverage threshold. Yet, if
the franchisees are considered co-employers with the franchisor, the minimums may be reached.
The NLRB decision, if upheld, could have a widespread impact on franchises in a variety of
industries beyond restaurants. Real estate franchises, including Re/Max, Century 21, ERA and
Keller Williams may have to re-evaluate the manner and extent to which they monitor and control
their franchisees.
The NLRB has been quite liberal in recent years, extending their own authority beyond the realm of
labor unions. Decisions have involved employees’ rights to gather and discuss working conditions with or without a union - including decisions on the use of social media and prohibiting employee
discipline for certain anti-employer Facebook posts.
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TRIVIAL VS MATERIA BREACH OF CONTRACT
DOES IT REALLY MATTER? Page 1 of 2
By Michael J. Monroe, Esq.
There have been many court cases dealing with this subject. So then, does it
matter whether a breach of contract is a trivial breach or a material breach and
if so what difference does it make? The simple answer is that “Yes”, it does
matter a lot whether a breach is a material (substantial) breach or a trivial
(small) breach of a contract. This is particularly true when it comes to real estate transaction because there can be so many dollars at stake.
Almost all real estate sale contracts have language which creates a cancellation
option for the seller if the buyer is late in closing, even if the buyer is unavoidably delayed. You know those provisions as “time of the essence” clauses. Courts do not like time is of the essence clauses since they attempt to make
any infraction grounds for cancellation of the contract. Perhaps that is the reason the Arizona Association of Realtors altered their form purchase agreement by providing for a
three day notice provision in the Arizona purchase contract requiring the non-defaulting party to
give a three day written notice to the defaulting party to perform so as to avoid unnecessary lawsuits being filed.
There are many situations that can arise when this distinction between trivial and material breaches become important. In one Arizona case a couple contracted for a new home. When the house
was completed but before closing the purchasers noticed a small scratch in the bathtub. The contractor had it repaired but it was still slightly noticeable. The buyers claimed entitlement to a new
tub or in the alternative they were entitled to walk from the contract because of the breach by the
contractor. The court determined that to replace the tub required that the contractor knock out the
bathroom wall to the outside to get the old tub out and a new tub in. The cost would be exceptional
given the effect of a minor scratch which was barely visible.
The court resolved that dispute by determining that the scratch did, in fact, create a breach of the
contract. However, the court found it was a trivial breach – not a material breach. Therefore, the
court found the owners were not entitled to a new tub or to walk from the contract but were required to close escrow and purchase the house but the owners retained the right to sue the contractor for damages. The court noted that the measure of damages was to have the house appraised
assuming it had a tub without a scratch and then perform a second appraisal valuing the house
with the tub with the barely-visible scratch. I suspect the owners quickly settled with the contractor.
From that case we see the difference in the effect of a small or trivial breach and a material
breach. With a trivial breach the injured party’s remedy is to sue for damages but is required to
perform on the contract. If the breach is a material breach the injured party would be free to not
perform its contractual obligations and may also be entitled to damages as a result of the other party’s breach of the contract.
What about the situation where the seller contracts with a buyer to sell a home to the buyer and
then refuses to close escrow? Assume all the inspections were performed and the buyer is ready,
willing and able to close. Buyer gives seller a three day notice and seller still won’t close. Perhaps
seller has received a much higher offer from another party or simply has seller’s remorse. No
doubt a court would look at that as being a material breach. However, in a given situation, how do
we know if a breach is a substantial breach or not? CONTINUED ON NEXT PAGE
A u g us t
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BUYER’S REMORSE—SORRY! Page 2 of 2
By Michael J. Monroe, Esq.
CONTINUED FROM PREVIOUS PAGE
A material breach is defined as a violation of a contract that so substantially
affects the contract that the injured party can cancel the transaction. That
definition is nice but it does not offer a bright line distinction between a
small, trivial breach and a material breach. For instance, what if a buyer
learns, just before close of escrow, that contrary to what the seller
represented, there are termites and they have done a thousand dollars’ worth
of damage to the house buyer is purchasing. Is that significant enough to
permit buyer to walk from the transaction? What if it is five thousand dollars’
worth of damage? At some point it would be clear that it is a material breach
of the agreement. Many cases fall in the “gray” area where it is difficult to say
whether it is trivial or material.
When the matter is unclear the court is going to look at a number of matters. First and foremost,
did the parties contract that the particular item was a very important matter? For instance, some
people have a chemical sensitivity handicap. Those persons are apt to want a clause that there has
been no use of certain types of chemicals at or in the home they are acquiring. If the seller indicates
to the negative and the buyer later learns that is untrue and the buyer is experiencing physical
reactions to what would not bother any person without such a sensitivity, it could well be a material
breach. In such a case a buyer should put in a specific clause that it is extremely important to the
buyer that no such chemicals were used at the residence and that is a matter of extreme importance
to the buyer. Then the court can look at that language and easily find that the breach was material.
Time is another factor. As mentioned above court view ‘time of the essence’ clauses as mere boilerplate language unless the parties do really consider certain times for performance to be critical and
so state in the agreement. Then a court is apt to view a breach of such a provision as material.
So is there any test to apply? Courts will look at certain factors to determine whether a breach is
material or not. Some of those factors are: 1) the extent to which the injured party will be deprived
of the benefit which he reasonably expected; 2) the extent to which the injured party can be
adequately compensated for in money for the part of that benefit of which he will be deprived;
3) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;
4) the likelihood that the party failing to perform or offer to perform will cure his failure, taking
into account all of the circumstances, including any reasonable assurances; and 5) the extent to
which the behavior of the party failing to perform or to offer to perform conforms with standards of
good faith and fair dealing. So, the bottom line is that courts tend to look to what really happened
and decide whether certain actions should be penalized or not. The mere recital that, say, ’time is of
the essence’ in a contract, is not likely to transform trivial actions into a material breach.
So, as usual, the law does not provide us with an exact guideline to follow in all cases. One has to
view the situation and analyze all the circumstances and attempt to divine what a judge might say
and do under the facts presented. The one rule we can walk away with here is that if something is
very important to you or to your client then spell it out and note in the contract that it is a material
provision and but for that matter you or your client would not even have entered into the contract.
That would be a strong signal to a judge, in the event of breach by the other party, that the breach is
a material breach. Good luck!
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REVERSE MORTGAGES AND DELINQUENT HOA ASSESSMENTS
By Carolyn B. Goldschmidt, Esq.

PAGE 1 OF 2

Reverse mortgages are a fairly new financing tool for homeowners. In FHA
terms, reverse mortgages are Home Equity Conversion Mortgages (HECM).
Owners of single-family homes, 2-4 unit properties, post-1976 manufactured homes, condominiums, and townhouses are eligible for an HECM.
Co-ops do not qualify. Basically, HECMs are designed to pay the borrower
the remaining equity in his/her home and, if the loan is not repaid when the
owner dies or abandons the property, the property is foreclosed to repay the
lender.
In order to qualify, the homeowner must be at least 62 and have enough
equity in the property. Until this year, these were the only underwriting
requirements. Lenders now will conduct financial review of every reverse
mortgage borrower to assure that he/she has the financial wherewithal to continue paying
mandatory obligations, such as property taxes, insurance and HOA assessments, as required in the
Loan Agreement. If a lender determines that a borrower may not be able to keep up with property
taxes and insurance premiums, it will be authorized to reserve a portion of the loan proceeds to
cover these charges in the future. Generally, none of the reserve funds will be allocated to cover
unpaid HOA assessments. (This is in alignment with current practices that exclude HOA
assessments from monthly impound payments with home loans.)
A borrower can choose to receive reverse mortgage proceeds all at once as a lump sum, in fixed
monthly payments, as a line of credit, or a combination of these. The amount of funds a borrower
can receive depends on his/her age (or the age of the youngest spouse when there is a couple),
appraised house value, interest rates, and in the case of the government program, the FHA lending
limit, which is currently $625,500. In general, the older one is and the more equity in the property,
the more money will be loaned.
The proceeds from a reverse mortgage can be used for anything, including additional income for
daily living expenses, home repair or modification, health care, debt reduction, etc.
Interest is not paid out of the loan proceeds, but instead compounds over the life of the loan until
repayment occurs. A HECM will be in first position, meaning that it is superior to all other liens
(including the Association’s lien for unpaid assessments) except governmental liens (e.g., for
property taxes or federal taxes).

CONTINUED ON NEXT PAGE
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NEW ARIZONA LEGISLATION AFFECTING HOAS, PAGE 2 OF 2
By Carolyn B. Goldschmidt, Esq.
CONTINUED FROM PREVIOUS PAGE
Many borrowers immediately draw all of the available loan funds after
closing, and there will be no further payments from lender to borrower.
Thus, unless a reserve fund is established, there may be no proceeds
available for property expenses, especially if there are other liens. If the
borrower has fully drawn the loan proceeds and does not pay taxes/
insurance/ HOA fees, the loan is in default under the HECM security
instruments and the lender many times will place insurance on the property
and will pay property taxes to avoid a tax lien foreclosure. If there is a
delinquent HOA assessment account, the loan servicer should be informed
(in writing) and asked to pay the assessments due on the borrower’s
account or, at the very least, to pay the full account from the escrow that will occur after the lender
takes possession and then sells the property. Such requests are handled on a case-by-case basis. If
a lender who is eligible to foreclose delays the foreclosure sale, this should be pointed out since the
delay is prejudicing the Association.
If the lender does not voluntarily pay assessments before it finalizes its foreclosure sale (i.e., the
trustee’s sale), a homeowners association typically has no legal basis to require the lender to cover
the assessments or to hasten the foreclosure sale. The homeowner remains personally liable,
however, and a judgment for assessments can be obtained and collected from the borrower’s
assets. All too often, there are no assets and, in some cases, the borrower has left Arizona, leaving
the association with no affordable recourse to pursue payment of a judgment.
It is always frustrating to a Board of Directors to have an uncollectible assessment account, and I
have to take this opportunity to say that our excellent HOA collection team often succeeds where
others have failed to get difficult accounts paid.
Note that some of the information for this article is from the National Reverse Mortgage Lenders
Association http://www.reversemortgage.org/
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MARK YOUR CALENDAR—August Events
1-31—Inside Desert Cosmos

23—Night at the Museum

1-31—Naomi & Michelle’s Excellent
Adventure

23—Comedian Carlos Mencia

1-31—Ghostblasters

versary

23—Los Changuitos Feos 50th Anni-

9-31—Welcome to Beveldom: Mat Bev- 23-24—Hilton Indoor Summer Fine
Art Festival
el's Museum of Kinetic Art
12-30—Wild America

25—Lila Downs at the Rialto

16—Salsa & Tequila Challenge

29-30—Sonoita Labor Day Rodeo

16-23—Summer Concerts at Kief-

30-31—Apple Harvest Celebration

Joshua Vineyards

31—Brewery Gulch Daze

20—Tucson’s Birthday Ceremony
21—Temple of Shadows

MEET THE STAFF, By Sally Myers, Office Administrator
Paula S. Bernard
Legal Assistant to Carolyn B. Goldschmidt & Michael Shupe
Paula has over 25 years of experience as a Legal Assistant and has her
Legal Secretarial Associates Degree. She works
as the Legal Assistant to both Carolyn Goldschmidt and Michael Shupe. Paula provides
service and support in all areas involving
homeowner associations, board meetings,
formation of corporations, association
governance, litigation, estate planning, and real
estate transactions.
Paula comes to us from Minnesota and is a
welcome addition to MMGM.
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ARIZONA FASCINATING
FACTS
RAINFALL AVERAGES FOR
ARIZONA RANGE FROM
LESS THAN THREE INCHES
IN THE DESERTS TO MORE
THAN 30 INCHES PER YEAR
IN THE MOUNTAINS. Plenty
of water for our gorgeous
landscape. This photo was
taken in Sedona, Arizona.
EXPERIENCE THE DIFFERENCE

4578 N. First Avenue
Suite 160

Monroe McDonough Goldschmidt & Molla (MMGM) is a real estate and business law firm. Our attorneys and staff believe that
each client must experience the difference that genuine care and
concern can make. We strive to achieve the client's objectives
while delivering unwavering personal service in an honest,
aggressive and comprehensive manner. We refer to this as our
Clients for Life program. MMGM provides outstanding counsel
and unparalleled representation in the following areas of law:

Tucson, AZ 85718
Phone: 520-325-2000
Fax: 520-886-3527
TucsonAzRealEstateAttorneys.com

mmgm-law.com

Real Estate - Personal Injury
Business and Entity Formation
Civil and Commercial Litigation - Construction Defect
Contracts - Estate Planning—Probate
Homeowner Association (HOA)
Appeals - Arbitration and Mediation Services
Motor Vehicle Warranty Defense
Product Liability - Transactional
Labor and Employment

HONEST
AGGRESSIVE
PROFESSIONAL
Legal Disclaimer: The legal information presented in
this Newsletter should not be construed to be formal
legal advice, nor the formation of a lawyer or
attorney client relationship. Any results set forth
herein are based upon the facts of that particular
case and do not represent a promise or guarantee.
Please contact a Lawyer for a consultation on your
particular legal matter. This Newsletter is not
intended to solicit clients for matters outside the
state of Arizona.
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