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Did You Miss the Great Pine Cone Drop?  
The six-foot tall, 70 -pound, LED-lighted northland pine cone is  
suspended from the top of the historic 115 year old Weatherford 
Hotel in downtown Flagstaff as the countdown clock ticks away on 
New Year’s Eve.    
The New Year’s Eve Pine Cone Drop puts an          
Arizona style spin on the holiday season drawing 
visitors to Flagstaff as the best New Year’s Eve event 
west of Times Square.  
Check it out this year and enjoy the festivities of this 
beautiful historic town.  A lot cheaper and less 
crowded than the Big Apple and, I’m sure, warmer 
too.   Visit Flagstaff  

Welcome to the MMGM Newsletter 

ENFORCEMENT GUIDELINES FOR HOAs  
By Carolyn B. Goldschmidt, Esq.  

Johnson v. The Pointe 
Community Associa-
tion  is a 2003 Arizona 
Appeals Court case 
that addresses a home-
owners association’s 
obligation to enforce 
restrictions in its    
governing documents, 
specifically in the 
“Restated Declaration:  
Homeowner Benefits 
and Assurances for 
The Pointe” (an        
elegant title for the 
document typically  
referred to as 
“CC&Rs”). 
 
The Johnsons became 
upset when their 
neighbors, the Boyles, 
made some changes in 
their backyard, partic-
ularly the installation 
of a trellis against a 
common wall. The 
Johnsons also        
complained that the 

Boyles changed the 
texture of the     
stucco on the back 
of their home     
without  approval   
of the Association’s 
Architectural    
Committee (¢ƘŜ 
Johnsons also had 
complained that   
the Boyles painted 
the back of their 
home (over the       
re-textured stucco) 
with a color that was 
not among the      
approved colors for 
the subdivision.   
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The Johnsons      
withdrew this       
complaint during    
the course of the     
litigation, stating that 
the color was from  
the Association’s    
approved palette but 
looked different on 
smooth stucco); and 
that there was 
“exposed” electrical 
wiring on the Boyles’ 
altered patio.   
 

Continued on 
Page 2  

http://flagstaff.az.gov/
http://www.tucsonazattorneysatlaw.com
http://www.tarmls.com
http://www.realtor.org/
http://www.tucsonwcr.com/
http://www.gvar.com/
http://seazrealtor.com/
http://www.sccazrealtor.com/
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During the course of a year, the Association addressed each of the Johnsons’ 
complaints, but took the position that it would not pursue the Boyles for the 
strict enforcement that the Johnsons were seeking on two issues:                 
(1) Electrical wiring :  The Board of Directors determined that the electrical 
wiring at issue was in conduit and painted the color of the house, which was 
how the wiring was installed during original constriction.  Even though the 
CC&Rs requires all exterior wiring to be concealed, the Board believed it 
could not require a change from original construction, even if it was           
removed and replaced during renovation.  The Johnsons’ position was that 
the Board did not have the authority to waive compliance with a restriction 
in the CC&Rs, and the electrical wiring needed to be completely hidden and 
not in visible conduit.  (2) Stucco Texture.   Johnsons’ original complaint 
was that the Boyles did not seek nor receive the required prior approval of 

the Architectural Committee before changing the texture of the stucco on the back of their house.  
The Association’s position was that Committee approval was not required.   
 
In this opinion, the Appeals Court agreed with the Johnsons and held that the decision of a Board 
of Directors will not be given deference when a matter of enforcement is brought before a judge.  
Rather, the judge will make his/her own findings and conclusions.  The Court also held that the 
Board of Directors did not have authority to waive compliance with the CC&Rs (the electrical     
conduit) or to allow the change in stucco texture without review by the Architectural Committee.  
The opinion points out that the Johnsons were not trying to prevent the Architectural Committee 
from approving the stucco change, and only sought to have the Association require the Boyles to 
submit for approval from the Architectural Committee.    Since the Board of Directors did not       
require the Boyles to obtain the approval of the Architectural Committee with respect to the change 
in stucco texture, the Association violated the CC&Rs, which specifically requires an owner to      
obtain the written approval of the Architectural Committee for any exterior modification.  
 
The Johnson case gives us at least two guidelines:  (1) when an HOA’s governing documents place  
a specific obligation or prohibition on the owners, the Association must enforce the pertinent      
restriction as written.   If the restriction no longer reflects the needs and culture of the community, 
then go through the process to amend or remove the restriction.  (2)  in retrospect, it appears that 
this lawsuit between two neighbors might have been avoided if there had been some communica-
tion and reasonable negotiation before the Boyles made changes to the appearance of their yard 
that affected the Johnsons’ equanimity.    I do not have all of the details on the relationship          
between these two neighbors; however, my own experience has shown that many enforcement    
cases that wind up in court start with pre -existing tensions between neighbors.  This often is not 
easily undone; however, in some cases a mediation process between the neighbors may help.    
 
More information will be forthcoming on mediation in a subsequent newsletter.  
 

ENFORCEMENT GUIDELINES FOR HOAs (Continued)  

 By Carolyn B. Goldschmidt, Esq.  
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STATUTE OF LIMITATIONS IS APPLICABLE TO QUIET TITLE CLAIMS  

By D. Rob Burris, Esq. 

 

A quiet title action seeks a judicial determination regarding the validity of 
adverse claims to title over a disputed real property.  A.R.S. §12-1101 et seq.  
A quiet title action is generally brought when a person, entity or govern-
mental body claims an interest in real property which is adverse to the    
interest of another. Typically, rather than seek purely monetary damages, a 
plaintiff in a quiet title action asks the court to enter a ruling which forever 
bars the defendant from having or claiming any right, title or interest in the 
disputed property which is adverse to the rights, title or interest of the 
plaintiff.  Id .  The concept behind a quiet title action is for a plaintiff to 
clear title - to remove a cloud on the title to his property.   
 
The statute of limitations is an affirmative defense.  If a claim is not 
brought within the required period of time after the claim arises, the      

statute of limitations defense can be implemented to forever bar that claim.  However, the general 
rule pertaining to quiet title actions is that the statute of limitations does not run against a plaintiff 
who has undisturbed possession of the disputed property.  Cook v. Town of Pinetop-Lakeside, 232 
Ariz. 173, 303 P.3d 67 (2013). Therefore, in general, the statute of limitations can never be used to 
bar a quiet title action.   
 
However, there may be an exception to the general rule where the plaintiff does not have              
undisturbed possession of the disputed property.  In Rogers v. Board of Regents of University of 
Arizona, 233 Ariz. 262, 311 P.3d 1075 (2013), the Arizona Court of Appeals upheld a ruling in 
which the trial court found that a quiet title action was barred by the applicable statute of            
limitations.   
 
In Rogers, the plaintiff brought a quiet title action which sought affirmation from the trial court 
that he had an easement across the University’s property.  The trial court ruled that the plaintiff’s 
claim was barred by the statute of limitations and thus dismissed the claim.  The trial court went on 
to rule that the plaintiff was forever barred from asserting any claim, right, title or interest in the 
disputed property which was adverse to that of the University.  
 
The Rogers court distinguished its dismissal from the general rule because the plaintiff did not 
have undisturbed possession of the disputed property.  The Rogers plaintiff was not in actual    
possession of the property at all, but rather used the disputed strip of land to access his property.  
Ultimately, the University installed a gate and thereby blocked the plaintiff’s use of the disputed 
property.  The court’s ruling hinged on the fact that it was the University, not the plaintiff, who   
had actual possession of the disputed property.  As such, the court found that the moment the   
University blocked the plaintiff’s use of the claimed easement (and plaintiff demanded the gate be 
removed), the statute of limitations began to accrue and the plaintiff had a limited period of time 
(one year) to bring his claim or be forever barred.   
 
As a result of the Rogers ruling, plaintiffs and their legal counsel will need to be more vigilant when 
deciding how quickly to file quiet title actions.  If you are involved in a title dispute, you should 
consult with legal counsel as soon as practical to ensure your claim is preserved and not barred by 
the applicable statute of limitations.    
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HUDôS DESPARITE IMPACT RULE,  By Michael J. Monroe, Esq. 
This article is written by request since it was pointed out that many people are unaware of the 
change in the approach HUD has mandated, effective February 8, 2013, concerning enforcement 
of the discrimination laws.   The change is commonly referred to as the ‘Disparate Impact Rule’. 

The new rule allegedly ‘clarifies’ circumstances under which certain housing practices may vio-
late the 1968 Fair Housing Act (“FHA”).  The protected classes under FHA are race, color, reli-
gion, sex, handicap, family status, or national origin.  In the past the way the discrimination laws 
affecting housing were enforced required a showing of a discriminatory intent on the part of the 
party charged with the alleged discrimination.    Under the newly released final rule the disparate 
impact Rule will utilize statistical analysis to ascertain whether there has been discrimination 
under the Fair Housing Act.  

Under the new rule the person claiming discrimination can prove his/her case without proof of 
any actual intent to discriminate or even the existence of a violation.  Under the disparate impact 
rule an analysis is provided and relied upon to indicate whether a particular minority group re-

ceived the same treatment as others. 

Under the new rule there is a three part test for determining when a policy or practice results in a discriminatory effect 
thereby violating the Fair Housing Act:  (1) The plaintiff (claimant) bears the initial burden of demonstrating that a 
particular policy or practice results in, or would predictably result in a discriminatory effect on persons of a particular 
protected class.  (2) If the plaintiff (claimant) proves the burden described in #1 above, then the burden shifts to the 
defending party to provide a “legally sufficient justification” proving that the action in question was necessary to 
achieve one or more of its substantial, legitimate, nondiscriminatory interests.  (3) If the defendant upholds its burden 
as stated in #2 above, then the plaintiff (claimant) can still be entitled to recover if he/she can prove that the substan-
tial, legitimate, nondiscriminatory interest could be served by a practice that has a less discriminatory effect.  

This is of particular concern to not only individuals or companies providing housing but also to cities and municipali-
ties that provide housing.   They may be sued because of an action or policy which appears to be reasonable and nondis-
criminatory on the surface but when applied may have an inadvertent or possibly accidental effect or negatively impact 
a protected class.  

So what might be an example of such an action that could have a disparate impact?  What if a developer of an upscale 
development tends to market only to people of a higher economic status?  Such an activity could run contrary to the 
law since it could result in a discriminatory impact.  Now HUD is proposing a new housing regulation requiring gov-
ernment entities to reduce segregation and promote integration.   HUD has proposed a rule that would zero in on trying 
to implement social change in areas it classifies as ‘segregated’.  It identifies various cities to be aggressively targeted 
initially.   It claims there has been exclusionary zoning which it defines as any local zoning code that limits develop-
ment of affordable housing since it claims such laws create barriers to urban minorities.  

Ultimately HUD plans on mapping every U.S. neighborhood as being white, Asian, Black or African American or Lati-
no/Hispanic pointing out racial imbalances.   Geographic areas with less than 50% white will be classified as segregated 
areas.  HUDs goal is to reduce disparities in access to key community assets such as quality schools, jobs, transporta-
tion, parks and recreation and even fresh air and groceries.  

To accomplish its goals HUD would, under the latest proposal, require any cities taking HUD housing development 
grants to prepare a disparities analysis every five years.  The analysis would include comparing the employment num-
ber for African Americans and white households.  It suggests that lower employment for blacks would indicate that this 
group might be impeded by insufficient access to important job centers.  Then, to rectify these problems HUD suggests 
modifying local regulations and codes, constructing new developments, creating new amenities and facilitating the 
movement of people. 

Needless to say there are many vocal advocates for this sweeping change and many who are opposed to it.  There is in-
sufficient room to list many of the pros and cons of the latest changes starting with the disparate impact rule followed 
by the latest proposed rules piggy backing on the disparate impact rule. 

It will be some time before there are bright lines on what is legitimate action in many areas.   For instance, will the new 
law require lenders to loan money to unqualified borrowers?   Do lenders risk expensive litigation if they are perceived 
as declining applicants from geographic areas labeled as ‘segregated areas’?  Only time will tell.   If lenders decline to 
loan to persons with a felony(ies) in their background, is that discriminatory since certain protected classes may have a 
higher concentration of their class with a felony(ies) in their background?   Those in favor of the new law and newly 
proposed rules say they will decrease the number of lawsuits since the laws ‘clarify’ what actions are permissible and 
impermissible.   The advocates claim that the new law and rules clarify the issues so it will reduce litigation.  I suspect 
you know my opinion on that!  



 5 

 

ATTENTION REALTORS® - HEALTH REFORM  

AND WHAT YOU NEED TO KNOW  

 

NAR President Steve Brown taped a 10-minute walk -through video on what         

you need to know to meet the law’s mandatory insurance requirement by          

March 31, 2014 unless you meet one of the law’s exceptions. 

WATCH THE VIDEO .  The video will give you a good idea of what you need to do 

and directs you to resources for additional help.   

http://speakingofrealestate.blogs.realtor.org/2013/12/30/health-reform-nar-president-steve-brown-on-what-you-need-to-know/?om_rid=AAAZL7&om_mid=_BSzdFpB83jAN1g&om_ntype=INSWeekly
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16ð25 ð International Jewish Film     

Festival  

16-19ðSquare Dance Festival  

17-19ðTucson Association of              

REALTORS® Soccer Shootout  

18-19ðLa Paloma Fine Arts Festival  

19ðPink Martini  

24 -25ðDillinger Days  

28 -31ðThe Australian Bee Gees Show  

30 -31ðTohono Oôodham National Rodeo 

and Fair  

 

9-31ðGreat American Playhouse ð

Booty Island 3 -D 

9-31ðGaslight  Theatre ðThe Belle of 

Tombstone  

10-12ðZoppe Family Circus  

10-12ðArabian Charity Horse Show  

10-12ðClogging Dance Festival  

11ðBEYOND:  Together We Move  

11ðLiving History Days  

14ðState of the State  

14-31ðSenior Olympic Festival  

15-19ðBirding and Nature Festival  

MARK YOUR CALENDAR—Tucson January Events 

Meet the Staff ð JO LYNN GOLDENER  

By Sally Myers, Office Administrator  

 
Jo Lynn Goldener, PP  
Professional Paralegal to D. Rob Burris, Esq. and Richard D. Burris, Esq.  
 
Originally from California, Jo Lynn moved to Tucson in 2004 and began her career in the legal field 
in 2005.   
 
Jo Lynn is a Certified Professional Paralegal, earned through the National Association of Legal  
Support Professionals (“NALS”).  She previously obtained certification as a Professional Legal    
Secretary through NALS, as well as a Certified Document Preparer through the Arizona Supreme 
Court. 
 
Jo Lynn excels in the areas of real estate and commercial litigation, as well 
as personal injury and probate matters.  MMGM is thrilled to have such a    
top-notch legal professional on the team. 
 
 
 
 
Ever the professional, Jo Lynn let her hair down at the firmôs 

annual Corporate Challenge.   

http://www.tucsonjcc.org/arts/tucson-jewish-film-festival/
http://www.tucsonjcc.org/arts/tucson-jewish-film-festival/
http://tucsonsquaredancefestival.com/
http://www.fortlowellshootout.com/index.php
http://www.fortlowellshootout.com/index.php
http://saaca.org/La_Paloma_Festival.html
http://foxtucsontheatre.ticketforce.com/performancedetailpopup.asp?evt=794
http://hotelcongress.com/events/january/
http://www.broadwayintucson.com/shows_beegees.html
http://www.tonation-nsn.gov/rodeo_fair.aspx
http://www.tonation-nsn.gov/rodeo_fair.aspx
http://greatamericanplayhouse.com/shows/
http://greatamericanplayhouse.com/shows/
http://thegaslighttheatre.com/coming-soon/
http://thegaslighttheatre.com/coming-soon/
http://thegaslighttheatre.com/2014-season/
http://thegaslighttheatre.com/2014-season/
http://www.uapresents.org/
http://letsdoclogging.com/events.html
http://letsdoclogging.com/events.html
http://www.beyond-tucson.org/event/beyond-together-we-move/
http://www.tucsonpresidio.com/calendar
http://tucsonchamber.chambermaster.com/events/details/2014-state-of-the-state-luncheon-2174
http://www.tucsonseniorgames.org/index.html
http://www.wingsoverwillcox.com/
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4578 N. First Avenue 

Suite 160 

Tucson, AZ  85718 

Phone:  520-325-2000 

Fax:  520-886-3527 

TucsonAzRealEstateAttorneys.com 

mmgm-law.com 

 

EXPERIENCE THE DIFFERENCE 
 

Monroe McDonough Goldschmidt & Molla (MMGM) is a real es-

tate and business law firm.  Our  attorneys and staff believe that 

each client must experience the difference that genuine care and 

concern can make. We strive to achieve the client's objectives 

while delivering unwavering personal service in an honest,      

aggressive and comprehensive manner. We refer to this as our 

Clients for Life program.  MMGM provides outstanding counsel 

and unparalleled representation in the following areas of law:  

 

Real Estate - Personal Injury  

Business and Entity Formation  

Civil and Commercial Litigation - Construction Defect  

Contracts - Estate Planning ñProbate  

Homeowner Association (HOA)  

Appeals - Arbitration and Mediation Services  

Motor Vehicle Warranty Defense  

Product Liability - Transactional  

Labor and Employment  

 

HONEST  

AGGRESSIVE  

PROFESSIONAL  
 

Legal Disclaimer: The legal information presented in 
this Newsletter should not be construed to be formal 
legal advice, nor the formation of a lawyer or 
attorney client relationship. Any results set forth 
herein are based upon the facts of that particular 
case and do not represent a promise or guarantee. 
Please contact a Lawyer for a consultation on your 
particular legal matter. This Newsletter is not 
intended to solicit clients for matters outside the 
state of Arizona. 

 ARIZONA FASCINATING 
FACTS                                                                                                                     

A saguaro cactus can store up 
to nine tons of water and can 
live up to 150 to 200 years.   

A fully hydrated saguaro can 
weigh between 3,200 to 4,800 
pounds.   

The tallest saguaro cactus 
measured over 78 feet high.  

   

http://www.tucsonazattorneysatlaw.com

