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JUICY BITS, By Michael J. Monroe, Esq.
The following contains information pertaining to real estate that may be of
interest to you.
Arizona Revised Statute §33-401 provides that no interest in real estate for
a term of more than one year shall be conveyed unless it is in writing. So
you can have an oral one year lease of an apartment. The one year lease
does not have to be in writing to be enforceable. But, if it is for a day
more than one year it would not be enforceable unless it is in writing. The
document involving a transaction for a term of more than one year must be
signed by the person conveying the interest (or the landlord as the case may
be) and the signature must be acknowledged by a notary public. Arizona
courts have held that the acknowledgment is as much a prerequisite to the
validity of a deed as is the signing.
Every deed or conveyance of any interest in real property in Arizona, from
or to a trust, must disclose the names and addresses of the beneficiaries of
the trust. (see Arizona Revised Statute §33-404). A grantee who is subject
to the provisions of A.R.S. §33-404 and learns of any change of beneficiary must, within thirty (30) days of
learning of such change, record a notice of the change with the county recorder. Failure to comply with
these disclosures can possibly result in the transfer being voidable.
In 2001 the Arizona legislature created a new form of deed known as a beneficiary deed. A valid beneficiary
deed conveys an interest in the real estate to the named beneficiary(ies) effective upon the death of the
person(s) conveying the interest. At any time prior to the death of the grantor, the grantor may terminate
the beneficiary deed. The grantor can convey the property to persons or entities not the beneficiary(ies) in
the original beneficiary deed. The conveyance to the beneficiary(ies) is subject to any loans, liens etc. of
record to which the owner/grantor was subject during the owner’s lifetime. The beneficiary deed may even
create a successor beneficiary. For instance, husband and wife can create a beneficiary deed in favor of their
child and if the child predeceases the surviving parent the beneficial interest will go to their grandchild
(ren). If the parents or surviving parent needs to sell the property for any reason they are free to do so
thereby terminating the beneficiary deed. If the beneficiary deed is to be revoked or terminated it must be
done by the grantor(s) recording a Revocation of Beneficiary Deed. The wording for both the deed and the
revocation can be found in A.R.S. §33-405. A beneficiary deed can be a useful estate planning tool.
If you obtain a judgment against a person or entity that owns real property, the judgment can be recorded
in the county where the real property is located and it becomes a lien on the real property. However, the
judgment must be renewed not later than every five (5) years or it expires along with the lien on the real
property.
If a person purports to claim an interest in or a lien or encumbrance against real property and records a
document to that effect with the county recorder’s office knowing same to be false or invalid, for any reason,
that person is liable to the owner of the real property for not less than five thousand dollars ($5,000.00)
or three times the actual damages caused by recording such an improper document, whichever is greater,
plus reasonable attorney fees and costs. Sometimes a person, not knowledgeable about liens, records a
document purporting to have a lien which is not a valid recognized type of lien. Such a document is
presumed to be groundless and invalid and the person filing the lien can be guilty of a class 1
misdemeanor. Be careful about filing a lien unless you know it is valid. A property owner can always
voluntarily agree to have a lien put on his or her property (mortgage or deed of trust). Any other lien is not
valid unless the lien is accompanied by an order or judgment from a court authorizing the filing of the
lien. The exceptions are that a governmental entity can file nonconsensual liens (tax liens) as can a licensed
utility, waste delivery company, a mechanics’ lien or a homeowner’s association. Again, be very careful
about filing a lien unless you are certain it is valid.
These are but a few interesting laws which we will point out from time to time.
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THE PATIENT PROTECTIONAND AFFORDABLE CARE ACT
(PPACA or Obamacare) AND ITS IMPACT IN 2014
By Heidi Rib Brent, Esq.
This article is intended to alert you to some of the issues that will be
affecting individuals and businesses. For more specifics, contact your
accountants and insurance professionals.
No matter your political opinion about Obamacare, it has become a
reality. With some 2700 pages of legislation and over 20,000 pages of
regulation that have followed so far, it is complex to say the least. While
we already feel some of the effects of the law, 2014 will bring the largest
impact.
Mandated Individual Coverage: Effective January 1, 2014, all individuals
must have health coverage, through work, the government or the private
market or pay a penalty, with few exceptions. The penalty for uninsured
individuals will be, whichever is greater, $95 or .5% of income for 2014,
$325 or 1% of income for 2015, $695 or 2.5% of income for 2016, and
then the annual increase is tied to the Consumer Price Index.
Guaranteed Policies: Insurers must issue a policy to any applicant with no pre-existing health
limitations.
Community Ratings: Everyone must be charged the same for insurance within a community, with
limited variations permitted for geography, smoking and age.
The down-side of this combination is that insurance rates are expected to rise dramatically in Arizona:
for large employers 20%-50%; for small employers 20%-60%; and for individuals 40%-100%!
Mandated Large Employer Plans: If an employer has 50 or more full time employees ("FTEs") it is a
large employer and must provide government-defined minimum essential health insurance coverage.
An FTE is anyone working thirty (30) or more hours per week or 130 hours per month. Part time
employees may also add up to FTEs. The total part time hours worked per month divided by 120
calculates the additional number of FTEs. This is based on a 6 month rolling average with a 6 month
"look-back" from the last plan renewal. If a large employer does not have a qualifying plan, there are
non-deductible penalties, which can be up to $2,000 per year for each FTE over 30 FTEs. A qualifying
plan cannot charge an employee a premium that exceeds 9.5% of employee's household income or
pays less than 60% of covered costs. The penalty for insufficient coverage is $3,000 per year for each
employee who obtains government subsidized coverage on an exchange. There are exceptions for
qualifying non-discriminatory, grandfathered plans; however any change in the plan may cause loss of
grandfathered status.
Caution: Common ownership of multiple businesses may be treated as one employer for calculating
large employer status and the Department of Labor will continue to carefully scrutinize the use of
independent contractors. There are software analysis tools and insurance professionals to help
employers determine if they are considered large employers and, if so, whether their plan meets
government requirements, or if it is more economical to face the penalties.

DO NOT WAIT UNTIL 2014! Determine your status as soon as possible and, if
necessary, plan for increased costs.
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NEW ARIZONA LEGISLATION AFFECTING HOAs

By Carolyn B. Goldschmidt, Esq.
The 2013 Arizona Legislative Session (51st Legislature, First Regular Session)
adjourned on June 14, 2013, and left us with three bills pertaining to planned
communities and condominiums that were signed into law by the Governor. This year
29 bills were introduced that pertain to HOA governance. A compendium of some
of these bills was combined in an omnibus bill that addresses six topics. For a
summary of the new HOA laws CLICK HERE.
This article reviews the changes in the law that pertains to an association’s powers to
control rentals. The new statute applies to rentals in planned communities and in
condominiums and becomes effective on September 13, 2013.
As a threshold, the statute states that an association cannot prohibit a unit owner
from renting his unit unless there is a provision in the Declaration of Covenants,
Conditions and Restrictions restricting rentals. In addition, a landlord/owner must
abide by any time period restrictions in the Declaration that pertain to rentals.
The statute provides that a landlord/owner may designate in writing a third party
(e.g., a residential property manager) to act as the owner’s agent with respect to all
Association matters relating to the rental unit. The association is authorized (but
not required) to deal with the owner’s third party agent on all association matters.
There is a wide variety of requirements that different Arizona homeowners associations have imposed on landlord/
owners prior to this new legislation. Now, an association CAN require its receipt of ONLY the following information:
(a)

Tenant’s name.

(b)

Contact information for adult tenants.

(c)

Duration of lease.

(d)

Vehicle(s) description.

(e)

License plate(s).

An association CANNOT require the landlord to produce any of the following:
(a)

Rental application.

(b)

Credit report.

(c)

Lease agreement.

(d)

Personal information (except for above-enumerated information).

In an age-restricted community, the association can require the production of a government-issued identification
document that bears a photograph and confirms that the tenant meets the age restriction requirements.
The association or its managing agent may charge a fee of not more than $25.00 to process the owner’s required
disclosures for a new tenant. (This fee does not apply to lease renewals.) Neither the association nor its managing
agent can impose any other fee or requirement on a rental unit that is different from those imposed on an owneroccupied unit. In addition, the association cannot prohibit absentee owners from serving on the Board, regardless of
any provision to the contrary in the Bylaws.
The association or its managing agent cannot charge more than $15.00 as a penalty for incomplete or late information
from a landlord/owner. If the association or managing agent charges a fee, assessment, penalty or other charge that is
not authorized by this statute, the requirement to pay the $25.00 fee and to provide information to the association is
nullified.
Many associations have recommended or required that landlord/owners use a crime free lease addendum or follow
other facets of a crime free program. The new law states that an association cannot require a tenant to sign a waiver or
other document limiting the tenant’s due process rights as a condition of the tenant’s occupancy of the rental unit.
This may diminish the scope of crime free lease addenda and other crime free programs.
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TIMING IS EVERYTHING
By Karl MacOmber, Esq.
In Thomas v. Montelucia Villas, Thomas had made installment
payments totaling over $600,000.00 towards a purchase price of just
over $3 million for a luxury condo. The agreement recited that the
builder could use the payments to pay for the on-going construction.
As the time for closing approached, Montelucia did not have a
certificate of occupancy. Thomas sued to recover his payments and
the trial court agreed. The Court of Appeals reversed, finding Thomas
had breached the contract by demanding his payments back, prior to
closing, the date by which the certificate of occupancy had to be
in-hand. The Arizona Supreme Court noted that Thomas had not
challenged the Court of Appeals ruling that he had anticipatorily
breached, but also noted that while an anticipatory breach excuses
performance by the other party, it, alone, does not justify an award of
damages.
The Court of Appeals had ruled that a Plaintiff seeking damages for
anticipatory breach would have to prove that he could have performed,
but that a Defendant, who was merely seeking to retain monies paid as liquidated damages, would not
have to prove its ability to perform.
The Arizona Supreme Court disagreed. The Supreme Court concluded the payments were not earnest
money subject to forfeiture because they were used to fund the construction and were not simply good
faith funds. The Supreme Court sent the case back and required Montelucia to prove its ability to
perform.

MARK YOUR CALENDAR
Tucson July Events
1-31—Wild Cave Tours

Saturdays

1-31—SkyNights at Mt. Lemmon
SkyCenter

13—Monsoon Madness

4—Star Spangled Spectacular

14—Under the Sun Tour

4—Let Freedom Sing Concert

17—Rodrigo y Gabriela

4-29—Mt. Lemmon Sky Ride
5—West Coast Cool Show

18—Kish, Swangtu & Nowhere Man,
Whiskey Girl

6 – Saguaro Harvest Celebration

19-20—Cooking Demonstration Dinner

11—Planetarium Shows at Flandrau

20-28—International Children’s Film Festival

12—Happy Together Tour
13-14—Sweet Corn & Peach Mania

14—Run with the Roosters

31—Southwest Wings Birding Festival

13—Free and Family Friendly Second
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ARIZONA FASCINATING FACTS
The city of Phoenix was named for the
mythical Egyptian phoenix bird which
burst into flame and was reborn from its
ashes because the town sprouted from
the ruins of a former civilization.

EXPERIENCE THE DIFFERENCE

4578 N. First Avenue
Suite 160
Tucson, AZ 85718

MMGM is a real estate and business law firm. The
attorneys and staff at Monroe McDonough Goldschmidt &
Molla believe that each client must experience the
difference that genuine care and concern can make.
We strive to achieve the client's objectives while
delivering unwavering personal service in an honest,
aggressive and comprehensive manner. We refer to this
as our Clients for Life program. MMGM provides
outstanding counsel and unparalleled representation in
the following areas of the law:

Phone: 520-325-2000
Fax: 520-886-3527
TucsonAzRealEstateAttorneys.com

mmgm-law.com

Real Estate Law - Personal Injury
Appeals - Arbitration and Mediation Services
Business Law and Entity Formation
Civil and Commercial Litigation - Construction Defect
Contracts - Estate Planning—Probate Law
Homeowner Association (HOA) Law
Motor Vehicle Warranty Defense
Product Liability - Transactional Law

HONEST
AGGRESSIVE
PROFESSIONAL
Legal Disclaimer: The legal information presented in
this Newsletter should not be construed to be formal
legal advice, nor the formation of a lawyer or
attorney client relationship. Any results set forth
herein are based upon the facts of that particular
case and do not represent a promise or guarantee.
Please contact a Lawyer for a consultation on your
particular legal matter. This Newsletter is not
intended to solicit clients for matters outside the
state of Arizona.
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