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Welcome to the MMGM Newsletter
Spread the diaper in the position of the
diamond with you at bat. Then fold
second base down to home and set the
baby on the pitcher's mound. Put first
base and third together, bring up home
plate and pin the three together. Of
course, in case of rain, you gotta call
the game and start all over again.
~Jimmy Piersal, on how to
diaper a baby, 1968
HAPPY FATHER’S DAY!!!!
Lake Tahoe June 2011—Mike & Nancy Monroe
building a snowman with their Grandchildren

NO FIDUCIARY DUTY IN COMMERCIAL TRANSACTIONS
In Cook v. Orkin Exterminating Co., an Opinion issued by Division One of the
Arizona Court of Appeals on
May 19, 2011, the Court
ruled that Orkin did not owe
the buyers of a home a fiduciary duty. The Cooks had
purchased a home from a
contractor who used dirt that
was not treated for termites
as part of the backfill around
the basement. After the contractor went bankrupt, his
insurance company hired
Orkin to treat the home.
Orkin came back in 1989,
1990, 1991 and 1994. In
1995, the Cooks moved out
of the house for a full year to
allow Orkin to do a full scale
treatment. After they moved
back in the Cooks had to call
Orkin back in for further
treatments in 1996, 1997,
1998, 1999, 2000, 2001,
2002, 2004 and 2007. The
Cooks sued Orkin for the
cost of repair of the damage
to the home by the termites.
The Cooks alleged Orkin
owed them a fiduciary duty
because
Orkin
had

“specialized knowledge” concerning the efficacy of their
treatments which Orkin knew
was not available to the
Cooks. The Court of Appeals
rejected this argument that
the disparity in knowledge
alone would create a fiduciary
relationship. The Court of
Appeals noted that such disparity is common in commercial transactions.
By Karl MacOmber, Esq.
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NEW HOMEOWNERS ASSOCIATION LAWS
The Arizona legislature
adjourned on April 20, 2011,
and left us with six bills enacted
into law that will revise
Arizona’s Condominium and
Planned Communities Act.
Some of the changes the new
laws will make are: allowing
recording (tape or audio) of
Board meetings; making
committee meetings subject to
the open meeting law requirements; renewing the procedure
for owners or associations to
bring an administrative claim on
association issues that will be
decided by an administrative law

judge; capping the fees that can
be charged for required
disclosure to prospective buyers;
strengthening the right of owners to have commerciallyprinted FOR SALE or FOR
LEASE signs; broadening owners’ flag display rights; and prohibiting an association from precluding door to door political
solicitation by candidates and
promoters of a ballot issue. For
a more complete summary of
all of the new laws that affect
HOAs, which will go into effect
(generally) on July 20, 2011,
please click HERE.

Carolyn B. Goldschmidt, Esq.

DID YOU KNOW?
Our very own Carolyn B. Goldschmidt, Esq. has been
listed as one of the top collection attorneys in Tucson
by Tucson Lifestyle magazine! Special thanks to
the team that helped her achieve this honor:
Mike Shupe, Carrie Valenzuela, Laura LaSure,
Robbie King, Wendy Carpenter, Katie Basham and
Marcella Gutierrez. WAY TO GO!!
Carolyn also nominated the June 4, 2011 recipient of
a Ben’s Bells, Sarah Brady, for her collection of plush
toys for hospitalized children.

WHAT’S A MERS?
Could things change in Arizona in
those cases involving mortgages
where the beneficiary of the deed of
trust is listed as MERS? It is possible. It has happened elsewhere
such as recently in Michigan.
MERS stands for Mortgage Electronic Registration System
(“MERS”). This is a system that
was devised by the lending institutions during the flurry of financing
that occurred during the first part of
the past decade. The lenders realized that, at the speed at which they
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The declaration of the 3rd Sunday of June as
Father’s Day was signed as a law, and made
permanent, by President Richard Nixon, in the
year 1972.
Rose is the official flower for Father’s Day.
Wearing a red rose signifies a living father,
while white one represents deceased father.

By Michael J. MONROE, esq.

were selling and buying interests in
mortgages and deeds of trust, the
various county recorders across the
country could not keep up with the
volume.
Therefore, the lending industry
banned together and formed MERS.
Its purpose was twofold. The first
purpose was for MERS to hold the
bare legal title to the property until
the debt obligation was paid off.
The second purpose of listing
MERS as the holder of the equitable
interest was……...READ MORE
S ou t h er n A r iz o na ’ s R e al E st at e S p ec i a l ist

ATTORNEY SPOTLIGHT— Karl MacOmber

Partner

Karl MacOmber, a partner at Monroe
McDonough Goldschmidt & Molla, is a
University of Arizona law school graduate
with over 30 years of trial experience. He has
expertise in all phases of civil litigation, jury
trials and appeals.
His practice has concentrated on commercial
litigation including real estate contracts,
quiet title actions, construction defects,
residential and commercial evictions,
mortgage foreclosures, receiverships and
covenants not to compete.

His administrative law practice
includes representation of
contractors and owners before
the Registrar of Contractors.
His experience also includes
practice in bankruptcy, family
law and personal injury law.
Mr. MacOmber has had over 20
court case opinions, the most
cited being in re Baird, 114 B.R.
198 (9th Cir. BAP 1990) which
made new case law substantially
impacting corporate officer
liability.

Practice Areas:

Appeals
Civil and Commercial Litigation
Construction Defect
Contracts
Personal
Injury
Real Estate
Law

MARK YOUR CALENDAR—Tucson June Events
June 4—Aug 27: Summer Saturday Evenings at
Desert Museum
June 9—Oct. 27: La Placita Outdoor Movies on
Thursdays
June 10-12—4th Annual ONION & GARLIC
Festival
June 12—Music Under the Stars
June 11—2nd Saturdays Downtown Urban
Street Fest
June 17—Marana Championship Rodeo

June 18—Weird Plant Sale
June 18—7th Annual Father’s Day Weekend Golf Classic
June 29—Nouveau Flamenco Musician
Ottmar Liebert at Fox Theatre
June 30 thru July 3—The Greatest Show on
Earth
Tucson Padres Minor League Baseball
Happy Father’s Day to all you wonderful
Fathers and Fathers-To-Be!

NOTICE OF TRUSTEE’S SALE CONDITIONS; EXCEPTIONS
33-807.01 Notice of Trustee’s sale conditions; exceptions (Rpld. 1/1/14)
A.

For a property with a first deed of trust recorded on or after January 1, 2003 through December 31, 2008, if the borrower occupies the
property as the borrower’s principal residence, before a trustee may give notice of a trustee’s sale for the property pursuant to §33808, the lender must attempt to contact the borrower to explore options to avoid foreclosure at least thirty days before the notice is
recorded.

B.

The notice required by subsection A of this section shall be made in writing and documentation of the notice shall be maintained in the
credit file.

C.

This section does not apply to: (1) Loans made, purchased or serviced by a state or local public housing agency or authority; (2) Loans
that are collateral for securities purchased by an agency or authority described in paragraph 1; (3) Deeds of trust that were prepared
in connection with five or fewer loans that were funded by a single lender, or group of lenders in concert, in one calendar year;
(4) Lenders compliant with the United States department of treasury home affordable modification program.

D.

Nothing in this section requires a servicer to violate contractual agreements for investor-owned loans or provide a modification.

E.

This section shall not be construed to require a beneficiary to violate any agreement made between the beneficiary and a federal or
state regulatory agency of that beneficiary or any requirement of federal law.
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ARIZONA FASCINATING
FACTS
Arizona has the largest contiguous stand
of ponderosa pines in the world
stretching from near Flagstaff along the
Mogollon Rim to the White Mountains
region.

EXPERIENCE THE DIFFERENCE

4578 N. First Avenue
Suite 160
Tucson, AZ 85718
Phone: 520-325-2000
Fax: 520-886-3527
www.tucsonazrealestateattorneys.com

www.tucsonazattorneysatlaw.com

AUTHENTICITY
RESPECT
INTEGRITY
EXQUISITE PROFESSIONAL
EXPERTISE

MMGM is a real estate and business law firm. The attorneys
and staff at Monroe McDonough Goldschmidt & Molla
believe that each client must experience the difference that
genuine care and concern can make. We strive to achieve the
client's objectives while delivering unwavering personal service in an honest, aggressive and comprehensive
manner. We refer to this as our Clients for Life program.
MMGM provides outstanding counsel and unparalleled
representation in the following areas of the law:
Real Estate Law - Personal Injury
Appeals - Arbitration and Mediation Services
Business Law and Entity Formation
Civil and Commercial Litigation - Construction Defect
Contracts - Estate Planning - Family Law
Homeowner Association (HOA) Law
Motor Vehicle Warranty - Probate Law
Product Liability - Transactional Law

