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Potatoes were not part of the first
Thanksgiving. Irish immigrants had
not yet brought them to North America.

Statute of Limitations Against Government Entity
for Implied Easement for Ingress and Egress
By Karl MacOmber, Esq.
In Rogers v. Arizona
Board of Regents, Division Two of the Arizona
Court of Appeals ruled
that the statute of limitations for asserting a
claim against the Board
for an implied easement
for ingress and egress
commenced, at the
latest, on the date that
Rogers had informed
the Board that it had
improperly blocked his
access by placing a gate
across the subject
roadway.
The Court distinguished
its earlier opinion this
year, Cook v. Town of
Pinetop/Lakeside which
had also been a quiet
title action regarding an
easement. However, the
Court distinguished the
two cases by noting that
in Cook the party
claiming the easement
remained in undisturbed
possession of the
property.
The mere fact that the
Town was asserting a

right to an easement
did not mean a claim
for quiet title had
accrued and had to be
asserted within one
year by the person in
possession. On the
other hand, Rogers
had been dispossessed
by the gate and so the
statute of limitations
on his claim to
recapture his right of
access from the Board
commenced when the
gate was placed on the
road, or, at the latest,
when he wrote a letter
acknowledging the
existence of the gate
and demanding his

right of access.
In either case, his claim
was barred as beyond
the one year period for
bringing such a claim
against a governmental
entity such as the
Board.

Monroe McDonough Goldschmidt & Molla
Tucson Association of REALTORS®
National Association of REALTORS®
Tucson Women’s Council of REALTORS®
Green Valley Association of REALTORS®
Southeast Arizona Association of REALTORS®
Santa Cruz County Board of REALTORS®

1

California Takes the Lead Again, By Michael J. Monroe, Esq.
Effective January 1, 2013 California adopted what is known as the California Homeowner
Bill of Rights. The stated purpose of the new law is to ensure fair lending and borrowing
practices for California homeowners. Some of the provisions of the new law are the following: Prohibition against dual track foreclosure: Since the bubble burst homeowners have
often experienced a situation where the lender filed a foreclosure and at the same time were
negotiating for, say, a loan modification. The lender’s negotiator would orally promise not
to proceed with the foreclosure. The homeowner felt safe in continuing to negotiate with
the lender only to find out that the subject property had been sold at foreclosure. Under
this new law, the lender is required to “pause” the foreclosure process if the homeowner is
working on securing a loan modification.
Single point of contact: We have all, too often, heard stories that when dealing with lenders ‘The right hand
does not know what the left hand is doing’. We also heard so many stories about each time one would call
the lender the homeowner would be stuck dealing with a new person who knew nothing about the history
of the homeowner’s prior dealings with the lender. So the homeowner would have to start from scratch
(de je vu, all over again!). This California law requires lenders have a single point of contact during their
negotiations where the homeowner is attempting to retain their home. The contact, either a person or team,
for the lender, has to be one who can get the homeowner a final decision about their application for a loan
modification.
Verification of documents: Lenders who record or file multiple unverified documents can be subject to a
civil penalty of up to $7,500 per loan and subject to enforcement by the appropriate licensing agency.
Enforceability: Borrowers have the authority to seek redress of “material” violations of the new law
including injunctive relief prior to foreclosure and damaged following a sale.
Tools to prosecute mortgage fraud: The new law extends the statute of limitations to prosecute mortgagerelated crimes is extended from one to three years to allow authorities to adequately investigate complex
fraud schemes.
Tools to curb blight: Owners of properties are provided more time to facilitate code violations and also to
permit and compel owners of foreclosed property to pay for upkeep to reduce neighborhoods from
becoming blighted.
A separate law, the Mortgage Fraud Strike Force was created to investigate and prosecute misconduct at
all stages of the mortgage process. California has been in the forefront attempting to minimize the hardships on homeowners dealing with the abuses that have been prevalent in the lending industry especially
following the bursting of the housing bubble. Will Arizona afford some additional protection? Time will be
the judge of that. The best guess is “no” since the worst of the epidemic of foreclosures appears to be
history. However, property owners in Arizona who still have to deal with major lenders will most likely still
encounter serious problems and frustrations.
Most recently this firm has dealt with large lenders on behalf of persons wishing to do deeds in lieu of
foreclosure. It is a frustrating experience. Just recently, we wrote the forth letter to the lender indicating
all the requirements have been met and information sent to the lender to facilitate a deed in lieu of
foreclosure. Each time the response from the lender is to send paperwork for a loan modification. It does
absolutely no good to continue to point out that a loan modification is of no value to the client since he
cannot afford even a modified loan payment. The owner had to move due to health reasons, bought a new
home, and cannot afford the home in question. The bank continues to respond indicating how they will
“help” our client with a loan modification. The frustration goes on!!!
In another matter I have written my third letter requesting that the lender, after two years of no action, file a
foreclosure to get it over with so my client can begin to rebuild his credit. My client moved to a new location
and has a new residence. The client is not interested in a loan modification. So onward we go – writing
request after request. The lender does nothing. In the meantime, the house, after two years of being
unoccupied and unattended, has suffered substantial diminution in value due to lack of attention and
deferred maintenance. And the frustration continues for many homeowners!!
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Predatory Lending
By Heidi Rib Brent, Esq.
Despite the Dodd–Frank Wall Street Reform and Consumer
Protection Act of 2010, predatory lending continues to plague
borrowers. As a result of the Dodd-Frank Act, the Consumer
Financial Protection Bureau is in the process of implementing
wide-sweeping regulations, including regulations on compensation for “Residential Mortgage Originators” who must verify
consumers “ability to repay” and regulations which prohibit a
mortgage with excessive fees or abusive terms that may be raised
by the borrower as a defense to a foreclosure. The Dodd-Frank
Act establishes national underwriting standards for mortgage
loans, defining “qualified mortgages” with safe-harbors to prevent
a logjam in loan availability. A “high-cost mortgage” is defined
and governed by Regulation Z, which also implements sections
of the Truth in Lending Act. The Dodd-Frank Act changes
loan servicing from simply an operational process to compliance
oversight, regulates appraisals for higher-risk mortgages, and
creates the Office of Housing Counseling within the Department
of Housing and Urban Development.
This realm of complex new regulations is designed to help real people with predatory loans.
Recently a local homeowner came to us with a demand from his lender for $66,000.00 to prevent
a Trustee’s Sale on residential property for a $25,000.00 line of credit secured by a deed of trust,
from which the homeowner only received approximately $8,300.00 and which was just a few
months in arrears. The lender calculated late fees per day on unpaid late fees! In addition, the
designated interest rate of 14% was more than 8% over that of Treasury Securities at the time of
the loan (12 C.F.R §226.32(a)(1)); the total points and fees before loan closing exceeded 8% of the
total loan amount (12 C.F.R §226.32(a)(2)); the loan had interest-only payments, when the
law requires loans of less than five years to have a payment schedule that fully amortizes the
outstanding principal balance (12 C.F.R §226.32(d)) and there were no Truth in Lending Act
disclosures for the mid-term loan modification (15 U.S.C. 1601 et seq.).
Possible civil penalties included actual damages of twice the amount of any finance charge in
connection with the transaction and/or statutory damages up to $4,000 per violation, plus costs
and reasonable attorney’s fees (15 U.S.C. 1640). Had the lender not seen the light, we were
prepared to file a Complaint against this predatory loan, along with a Temporary Restraining
Order to prevent the Trustee’s Sale until we eliminated the predatory loan, the basis for the
Trustee’s Sale. The Complaint would have included causes of action for fraud and consumer
fraud, giving rise to claims for punitive damages.
While the Dodd-Frank Act specifically defines Residential Mortgage Originators to exclude
licensed real estate brokers/associates, all parties involved in home loans should be generally
familiar with the predatory lending regulations and be wary of mortgages with excessive fees and
abusive terms.
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Annual Meetings Are What’s Happening! By Carolyn B. Goldschmidt, Esq.
The Bylaws for homeowners associations as well as the Arizona Non-Profit Corporations Act (the “Act”)
requires homeowners associations to have annual meetings of members. (Most, if not all, homeowners
associations are non-profit corporations.) This article will address several of the common questions
that arise about annual meetings and the annual election of boards of directors.
1.
What will happen if there are no candidates for the board of directors and all of the current
directors’ terms are expiring? Some members believe that a state agency will take over the operations of
the association if there is no board. However, there is no public agency that will operate a homeowners
association. Rather, if there indeed is no board of directors to run the association, any interested party can (and will
need to) file an action in Superior Court to have a receiver appointed. A receiver will operate the association, be paid
by the association, and must report regularly to the Court. However, this is a radical short-term measure and one I
have not seen in my 26 years of representing associations. Typically, members can be cajoled to step forward to sit on
the board, or current board members will agree to stay on for another term. Generally, letters to the members
calling for volunteers are not enough. Personal visits or phone calls by current board members must be made. If an
association is self-managed, waning volunteer power is a good reason for the board to consider hiring a professional
community management company. A manager reduces the workload of the board significantly. A manager also may
mean increased assessments, which is another motivation for volunteers to step up and keep the community managed
solely by volunteers. In any event, a manager can take care of association business a short time without an operating
board of directors; however a manager cannot (and usually will not) proceed without the direction of the board of
directors. The management company cannot make decisions regarding collection of assessments or enter into
contracts with major vendors, including the management company itself. Without board decisions, the maintenance of
the common areas, the property taxes, the liability insurance premiums, and other bills may go unpaid.
If there are no willing or able replacements to serve on the board for the coming term, and the current board intends
to step down, some arrangement needs to be made to repopulate the board. The Act requires that all non-profit
corporations have boards of directors. Furthermore, a functioning board of directors is necessary to carry out the
requirements of the governing documents and maintenance of association property. In addition, the Act states that the
term of a sitting director does not expire until his/her successor is elected and qualified. Thus, it is a breach of duty for
all of the board members to walk away and leave the association without a board. So, board of directors need to plan
for the annual meeting and election far enough in advance to assure that the vacant board seats will be filled and the
association operations can continue without interruption or confusion.
2.
If the annual meeting is a members’ meeting, can the members initiate business at the meeting? It is true that
the annual meeting is a members’ meeting and is the time for the board to inform the members about the finances and
operations of the association and for the members to voice their questions and concerns to the board. Therefore,
some members believe that they can, for example, make a motion to heat the swimming pool throughout the winter
months or to change the parking rules. In fact, members have specific decision making power in their homeowners
association. Members elect and can remove the board of directors; members generally have the exclusive power to
amend governing documents; members usually must approve assessment increases above a certain percentage; and
the governing documents may give members other powers. But the day-to-day operations of the Association and
decisions about expenditures, contracts, maintenance, etc. are directed by the board of directors. Thus, association
members cannot seek to make decisions that are not within the powers given to them in the governing documents.
A proper member motion at an annual meeting would be (for example) to ask the Board to consider heating the pool
throughout the winter months. Then, the board can put the matter on its board meeting agenda.
3.
Does the annual board election have to take place at the annual meeting, with voting allowed in person and by
absentee ballot? A.R.S. §10-3708 in the Arizona Non-Profit Corporations Act allows action by written ballot on “any
action that the corporation may take at any annual, regular or special meeting of members.” Therefore, the annual
election of directors can be held before the annual meeting by written ballot, though the votes will not count toward
the quorum at the meeting. If written ballots are used, the following requirements apply: (a) a written ballot must be
delivered to every member entitled to vote; (b) the written ballot must: set forth each proposed action and provide an
opportunity to vote “for” or “against” each proposed action; (c) the number of votes cast by written ballot must equal or
exceed the quorum required to be present at a meeting authorizing the action; (d) the number of approvals must equal
or exceed the number of votes that would be required to approve the matter at a meeting at which the total number of
votes cast was the same as the number of votes cast by written ballot; (e) all solicitations for written ballots must:
(i) indicate the number of responses needed to meet quorum; (ii) state the percentage of approvals necessary to
approve each matter other than the election of directors; (iii) specify when the ballot must be delivered to the
association in order to be valid.
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Foreclosure—Expansion of Homeowner Rights in Arizona
By Michael J. Monroe, Esq.
The Arizona Court of Appeals, in a recent decision, clarified the
right of a homeowner to legally remain in their home following a
foreclosure during the pendency of an appeal concerning the
foreclosure. This was the first time that this issue has been
litigated in Arizona.
The case arose when a bank/lender foreclosed on the homeowners/borrowers. The loan, secured by a deed of trust on the
appellants’ home, was in default. The lender foreclosed. The
homeowners’ claim several irregularities in the foreclosure
process. When the foreclosure (trustee’s) sale was completed the
homeowners refused to vacate the premises claiming they had a
right to remain in the premises pending the outcome of their
appeal challenging the foreclosure.
The lender then attempted to have the homeowners evicted. Following a lower court action in favor of the lender bank
the homeowners appealed the decision. The Court of Appeals
ruled that there was precedent in Arizona holding that tenants
in Arizona who are litigating concerning the legality of an eviction have the right to remain in
possession of the premises pending the outcome of the appeal.
The Court did acknowledge that this was not a customary landlord – tenant situation claiming that
the homeowners were tenants at sufferance. Tenants-at- sufferance is a legal theory describing a
situation where a person(s) who at one time had a legal right to possess a property refuses to vacate
the property after their legal right to possession has been terminated. However, the Court of
Appeals did condition the former homeowners’ right to remain in possession of the property with
the requirement that the former homeowner post a bond sufficient to cover the rental value of the
premises during the pendency of the appeal and to cover all damages and costs.
The Court of Appeals sent the matter back down to the lower court for a determination of what the
amount the bond should be pending the appeal.
The court indicated the bond should be in an amount equal to the reasonable rental value of the
property which may or may not equal what was formerly the amount of the monthly loan payment
on the promissory note due to the lender. Given that the homeowner has to post such a bond to
also include the cost of the appeal itself may be a deterrent to many homeowners attempting to use
an appeal as an attempt to drag out their right to possession of a property following a foreclosure.
It is difficult to deny that there have been problems created by major lenders using abusive or
unfair tactics against homeowners during or concerning the foreclosure process. California has
taken some interesting steps to head off some of these abuses (See companion article, California
Takes the Lead Again). There is a longstanding history of Arizona following the laws of
California. What’s next for Arizona?
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MMGM IN THE COMMUNITY

Attorney Michael J. Monroe and his Legal
Assistant, Barbara Lasky, at the annual
Tucson Association of REALTORS®
Charitable Foundation Golf Tournament at
the Oro Valley Country Club. Golfers enjoyed
goodie bags and played Blackjack before
teeing off to win golf balls.

Attorney Carolyn B. Goldschmidt and her Marketing Assistant Pamala
Valentine ran in the Kiss Me Dirty Fun Run on the Cadden Community
Management team. A muddy fun time for a good cause.
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Meet the Staff—Laura LaSure
By Sally Myers, Office Administrator

Legal Assistant to
Carolyn B. Goldschmidt, Esq. and Michael S. Shupe, Esq.

Laura LaSure is a life-long Tucsonan who received her Legal
Assistant Associate Degree from the International Institute of
America in 2006. She joined The Goldschmidt Law Firm that
same year. Laura began as receptionist and quickly acquired
and mastered the skills to become a collections legal assistant.
After a year’s sabbatical, Laura returns to MMGM as a Legal
Assistant supporting Ms. Goldschmidt and Mr. Shupe.

MARK YOUR CALENDAR—Tucson November Events
6-10—Tucson Fall Classic Horse Show

16—GABA Bicycle Swap Meet

7—Acoustic Evening with Lyle Lovett &
John Hiatt

16-17—Pinkalicious

7-24—William Shakespeare’s Measure
for Measure

16-17—Four Corners Festival

8-30—How to Talk Minnesotan
9-10—Tucson Solar Home Tour
10—How Great Thou Art: Gospel Music
of Elvis
11—Veteran’s Day Parade

16-17—AZ Science & Astronomy Expo

22-24—Holiday Artisans Market
23—El Tour de Tucson
23-24—AZ Opera: The Flying Dutchman
30—UAPresents:
Union Tanquera
“Nuit Blanche”

14—Dr. Mojo and the Zydeco Cannibals
14-30—A Small Town Christmas
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ARIZONA FASCINATING FACTS

Del Webb’s Sun City,
built in 1960, was the first
55-plus Active Adult
Retirement Community
in the Country

EXPERIENCE THE DIFFERENCE

4578 N. First Avenue
Suite 160

Monroe McDonough Goldschmidt & Molla (MMGM) is a real estate and business law firm. Our attorneys and staff believe that
each client must experience the difference that genuine care and
concern can make. We strive to achieve the client's objectives
while delivering unwavering personal service in an honest,
aggressive and comprehensive manner. We refer to this as our
Clients for Life program. MMGM provides outstanding counsel
and unparalleled representation in the following areas of law:

Tucson, AZ 85718
Phone: 520-325-2000
Fax: 520-886-3527
TucsonAzRealEstateAttorneys.com

mmgm-law.com

Real Estate - Personal Injury
Appeals - Arbitration and Mediation Services
Business and Entity Formation
Civil and Commercial Litigation - Construction Defect
Contracts - Estate Planning—Probate
Homeowner Association (HOA)
Motor Vehicle Warranty Defense
Product Liability - Transactional
Labor and Employment

HONEST
AGGRESSIVE
PROFESSIONAL
Legal Disclaimer: The legal information presented in
this Newsletter should not be construed to be formal
legal advice, nor the formation of a lawyer or
attorney client relationship. Any results set forth
herein are based upon the facts of that particular
case and do not represent a promise or guarantee.
Please contact a Lawyer for a consultation on your
particular legal matter. This Newsletter is not
intended to solicit clients for matters outside the
state of Arizona.
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