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This Month in History 

October 11, 1939 - Albert Einstein warned President Franklin D. 

Roosevelt that his theories could lead to Nazi Germany's                

development of an atomic bomb. Einstein suggested the U.S.        

develop its own bomb. This resulted in the top secret         

"Manhattan Project." 

Welcome to the MMGM Newsletter 

Meet the Staff 
By Sally Myers, Office Administrator 

ALISON NEVIL 
Legal Assistant to 
Larry McDonough, 
Esq. and Heidi Rib 
Brent, Esq. 
 

Alison Nevil has been a 

Legal Assistant with 

Monroe, McDonough, 

Goldschmidt & Molla, 

PLLC for over seven 

years and has worked 

in the legal field for 

twenty-plus years.  

Throughout that time, 

Alison has assisted in 

many areas of law.   

Her present position 

focuses largely            

on corporate,         

transactional, estate 

planning and probate 

law.  She delights in 

projects that allow 

her to tackle            

detailed and       

complicated projects 

and turn them into 

impeccable          

documents for the 

firm’s clients. 

Alison attended the 

University of      

Minnesota and     

Arizona State      

University, where 

 

Monroe McDonough Goldschmidt & Molla 

Tucson Association of REALTORS® 

National Association of REALTORS® 

Tucson Women’s Council of REALTORS® 

Green Valley Association of REALTORS® 

Southeast Arizona Association of REALTORS® 

Santa Cruz County Board of REALTORS® S
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October 2013             

 

she majored in 

Graphic Design.   

Outside of the office, 

she enjoys all aspects 

of design.  

http://www.tucsonazattorneysatlaw.com
http://www.tarmls.com
http://www.realtor.org/
http://www.tucsonwcr.com/
http://www.gvar.com/
http://seazrealtor.com/
http://www.sccazrealtor.com/
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In a 2013 case, the Ohio Court of Appeals considered the questions of whether a brokerage firm 
was vicariously liable for the intentional fraudulent activities of a salesperson of the firm which 
agent had contracted with the brokerage firm to act as an independent contractor.  The court 
found the firm was responsible for the actions of the agent.  The purchaser, Torri Auer (“Buyer”) 
was from California.   Buyer responded to a listing from Home Town Realty (“Brokerage”), an 
Ohio real estate brokerage firm.  The agent (“Salesperson”) became employed with Brokerage 
pursuant to a contract which stated that Salesperson was an independent contractor including 
the fact Salesperson was solely responsible to pay her own costs and marketing for clients.  Sales-
person was to pay her own taxes, insurance, licensing fees and other expenses.  However, the 
agreement provided commissions would be divided between the parties per the agreement. 

Buyer found a listing for a property listed on the internet by Salesperson.  Buyer travelled to  
Ohio to look at the listing she was initially interested in.  Buyer informed Salesperson she was 
interested in purchasing income property to assist in supporting herself and her children.  Buyer 

decided not to acquire the initial property since it was too expensive.  After viewing the initial property Buyer was 
shown and became interested in other properties Salesperson had for sale.  Altogether, Buyer only went inside one 
property since Salesperson told the Buyer that the properties required extensive renovation.  On some of the properties 
Salesperson represented that there was a waiting list of people waiting to rent the units and the properties could be 
resold for multiples of the purchase price. 

The Buyer ultimately acquired twenty seven (27) residential units through the Salesperson based on the fact some        
of the properties were already rented out and the representation by Salesperson that the properties were                     
undervalued.  One of the units had been purchased by a company formed by Salesperson just before selling it to Buyer 
for four times what salesperson’s company paid for the property.  The Buyer contracted with a property management 
company created by Salesperson and contracted with a construction contract to improve the properties which          
construction company was formed by Salesperson.  Brokerage received sales commissions from each of the sales. 

After almost a year Buyer received income from only one unit which got rented about nine months after being          
purchased.  Coming back to Ohio to view the properties she found virtually all of them were still in need of substantial 
work.  Buyer then filed a suit against Salesperson and Brokerage for fraud.  Brokerage objected, claiming it did not 
breach its fiduciary duty to the Buyer nor did it violate its duty to adequately supervise Salesperson.  After a trial by 
jury, the jury found in favor of the plaintiff and awarded $135,000 in damages against Salesperson and Brokerage. 

Over the objection of Brokerage the Court of Appeals found the trial court had properly instructed the jury that if the 
Salesperson had committed fraud, then the Brokerage was vicariously liable for the actions of the Salesperson.  The 
Brokerage argued that the trial court should have instructed the jury that the Salesperson was required to work within 
the scope of her relationship with Brokerage and when the Salesperson acted beyond that scope Brokerage would not 
be liable for the actions of Salesperson. 

The Court of Appeals discussed that a salesperson is required to work under the supervision of a licensed broker in all 
real estate transactions including the requirement that the broker is required to collect all commissions earned from 
such transactions.  So the Court found that a licensed salesperson can be an independent contractor in its relationship 
with a brokerage firm and it can, and will, be treated as such when the dispute involves just the salesperson and the 
broker.  But, when the court finds that there is a principal/agent relationship in place, such as here where the licensee 
is working with third person, that changes and the brokerage can be vicariously liable for the actions of the agent.  The 
court said that is so because the brokerage has a duty to supervise its licensees and because the licensees are acting in 
the broker’s name during their transactions.  The Courts Of Appeals found those principles apply as well when the 
agent commits an intentional tort such as fraud while performing his/her duty(ies) as an agent. 

It should be noted that the Ohio Association of Realtors filed an amicus Curiae brief attempting to support                 
Brokerage’s position that it should not be responsible to the Buyer in this case.  It argued that Salesperson was an     
independent  contractor, as a matter of law, and that the trial court should never have instructed the jury on vicarious 
liability.  Obviously, the Ohio Court of Appeals did not agree. 

This issue is often debated when an agent and his/her broker are sued for the misdeeds of the agent.  The broker   
wants to contend that the brokerage should not be responsible for such actions because the agent is an independent 
contractor and under the law pertaining to independent contractors, the hiring party is not responsible for the actions 
of the independent contractor.  This case spelled out, rather thoroughly, the rationale for holding the brokerage         
responsible in such cases where it involves a third person and not just a private matter between the salesperson and the 
broker. 

Brokers Beware! By Michael J. Monroe, Esq. 
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What Protection Do You Really Get From Title Insurance? 

By Heidi Rib Brent, Esq. 

 
This month, in Centennial Development Group, LLC v. 
Lawyers Title Insurance Corp., the Arizona Court of        
Appeals ruled that even though the title company failed to 
disclose an easement in the title policy for purchase of real 
property, Arizona statutes (ARS §20-1562(5)) bars a claim 
for negligence against the title insurance company.  The 
statute states that a title report is not an abstract of title 
and “is not a representation as to the condition of  title to 
real property but does constitute a statement of the terms 
and conditions on which the issuer is willing to issue its   
title insurance policy if the offer is accepted.”   
 
Thus, the title insurance company will not be liable for  

negligence, but may still be liable for breach of contract.  So if there was an         
easement, lien, encumbrance or other defect discovered that the title insurance 
company failed to discover and/or disclose, the damages for breach of contract 
would be the difference in value of the property with and without the defect in title.   
 
However, the title company would not be liable for what is called “consequential 
damages” (damages for items that come up as a result of the error).  Thus, if the    
encumbrance made the property so costly that the owner had to relinquish it to   
trustee’s sale or foreclosure, the damages for loss of the property would not be     
covered.  Similarly, if the existence of an undisclosed easement gave a third party 
leverage to interfere with property development, those losses due to negotiating 
with the easement holder probably would not be covered.  Now the purchaser who 
wants to be extremely cautious may consider, in addition to title insurance, paying 
for an abstract of title to obtain a report “intended to be relied upon by the person 
who contracted for receipt of the representation.” 
 
On the positive side for the property owner, the Court of Appeals ruled that the 
property owner was entitled to contract damages that occurred while the insured 
held title to the property even if the suit was filed after the property was sold. 
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Court of Appeals Limits Application of Prompt Payment Act 

By D. Rob Burris, Esq. 

 
Recently, the Arizona Court of Appeals made clear that        
Arizona’s Prompt Payment Act does not extend to architects, 
engineers and other (non-contractor) professionals who may 
be involved in a construction project.  RSP Architects, Ltd. v. 
Five Star Development Resort Communities, LLC, 306 P.3d 
93 (2013). 
 
RSP Architects sued Five Star Development under the Prompt 
Payment Act (A.R.S. §32-1129 et seq.) for failure to pay      
outstanding invoices for architectural and construction        
administration services provided on a development project.  
The Superior Court rejected RSP’s claims finding that the 
Prompt Payment Act does not apply to architects and other 
non-contractor professionals.  The Appellate Court affirmed 

the lower court’s ruling and made clear that the Prompt Payment Act does not apply 
to architectural services. 
 
According to the Prompt Payment Act, a contractor’s invoice is deemed certified and 
approved unless the owner objects to it in writing within 14 days of submission -    
§32-1129.01(D).  The owner must then make payment within 7 days thereafter or risk 
being in violation of the Act - §32-1129.01(A).  The Act expressly provides that it    
applies only to “contractors” and “construction contracts.”  A “contractor” is defined 
as any person, corporation, etc. “that has a direct contract with the owner to perform 
work under construction contract” - §32-1129(A).  A “construction contract” is        
defined as an oral or written agreement “relating to the construction, alternation,    
repair, maintenance, moving or demolition of any building, structure or                   
improvement…to land.”  Id. 
 
RSP argued that its contract fell under the Act because the services RSP provided 
“related to” the development of land.  The Appellate Court disagreed with RSP that 
the language of the Act could be so broadly interpreted.  Ultimately, the Appellate 
Court found that design and other non-contractor professional contracts are          
distinguishable and do not “relate to” contracts for construction. 
 
In essence, what this means is that for those non-contractor professionals providing 
services on a construction project, if they want protections similar to those specified 
in the Prompt Payment Act, they must expressly include provisions for such in their 
services contract.    
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By Carolyn B. Goldschmidt, Esq. 
Homeowners who have gone through a bankruptcy or a lender’s foreclosure are often surprised 
to learn that they still owe unpaid assessments to their former homeowners association. 
 
HOA Assessments are the Personal Obligation of the Homeowner.  Homeowners associations 
charge assessments to fund their operations.   The assessments are the personal obligation of the 
owner of the lot or unit for the entire duration of his/her ownership.   Thus, even if a homeowner 
abandons his/her property and stops paying the mortgage payment, he/she remains obligated to 
pay the HOA assessments.   Even if the lender chooses to delay its foreclosure for many months, 
the homeowner remains responsible to pay the HOA assessments.   
 
HOA Assessments also are a Lien on the Property.  According to most Declarations of Covenants, 
Conditions and Restrictions (CC&Rs) and Arizona statutes (the Planned Communities Act and 
Condominium Act), HOA assessments also are a lien on the homeowner’s lot or unit.  The HOA 
lien arises in the CC&Rs and, generally, no notice of lien needs to be recorded in the Pima   

County public records at the Recorder’s office.  Nevertheless, it is prudent for a Board of Directors to authorize the    
recording of a Notice of Lien to assure that the property is not sold without the Association’s lien being paid and       
released; or that the homeowner has not filed for bankruptcy relief; or that the homeowner is in default of the        
mortgage resulting in a Notice of Trustee’s Sale.  According to the Rules of the Arizona Supreme Court, only attorneys 
or certified document preparers can prepare a notice of lien. 
 
Depending on the terms in the CC&Rs, the homeowner may be liable for (1) the unpaid assessments; (2) late charges; 
(3) reasonable costs of collecting (for example, attorneys’ fees); and (4) interest.  Not only will an assessment lien cloud 
the title to the homeowner’s property, thereby hindering his/her ability to sell or refinance, but also the assessment lien 
can be foreclosed and the property sold at a Sheriff’s Sale (an auction on the courthouse steps) to satisfy the debt.     
The opening bid at the Sale is the Association’s credit bid for all of the amounts it is owed, including attorney fees and 
Sheriff’s fees. 
 
Foreclosure of HOA Liens.  In Arizona, an HOA assessment lien is foreclosed judicially.  This means that a lawsuit 
in filed in Superior Court for a judgment in the Association’s favor for all amounts due under the HOA lien.   The      
Defendants are all persons or entities whose lien on the property will be extinguished by the Association’s lien         
foreclosure.   Most CC&Rs and the Arizona statutes contain a provision making the HOA lien subordinate to (lower 
priority than) a first mortgage even if the mortgage was recorded after the CC&Rs were recorded that established the 
assessment lien.  Thus, the first mortgage lien will remain on the property following the HOA foreclosure. A second 
mortgage, on the other hand, would be extinguished by the foreclosure of a senior HOA assessment lien.  An Arizona 
HOA lien also is subordinate to liens for property taxes and other governmental assessments or charges against the lot 
or unit. 
 
Limitation on HOA Foreclosures.  Arizona’s Planned Communities Act and Condominium Act [A.R.S. §33-1807 
and §33-1256] provide that an assessment lien cannot be foreclosed unless the owner has been delinquent in the      
payment of assessments secured by the lien (excluding reasonable collection fees, reasonable attorney fees and late 
fees) for a period of one year or in the amount of $1200 or more, whichever occurs first.  These statutes also provide 
that:  (a) monetary penalties and associated fees are not part of the HOA assessment lien, and (b) a lien for unpaid    
assessments is extinguished unless lien foreclosure is initiated within three years after the full amount of the annual 
assessments becomes due. 
 
Post-Bankruptcy.   The purpose of a bankruptcy case is to relieve the debtor of his/her debt and give the person a 
“fresh start.”   In general, all personal debts that arise before the bankruptcy filing are discharged.  However,             
because the debtor’s homeowners association assessment account also is a secured debt (i.e., it is a lien on real estate), 
the assessment lien is not extinguished in bankruptcy so long as the debtor continues to own the property.   Therefore, 
the homeowner’s personal obligation to pay assessments might be discharged in a bankruptcy [pursuant to 11 U.S.C. 
727]; however, the property that is the subject of the secured HOA lien remains liable for the debt.  A homeowner could 
finalize a bankruptcy in 2013, retain ownership of his/her dwelling unit; sell the unit in 2015 and find out that he/she 
needs to pay the homeowners association before the property can be conveyed free and clear of liens to its new owner.  
 
MMGM’s Assessment Collection Division offers different programs to assist HOAs in collecting delinquent               
assessments.  We provide premium service and effective and economical collection procedures.  Please call           
Joyce Balsino, our Collections Manager, for further information at (520) 325-2000.   
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11-30—Scooby Doo & the Haunted Ruins 

12—36th Annual Pride in the Desert 

13—Tucson Pumpkin Toss 

18-20—Tombstone Helldorado Days 

19—Bisbee 1,000 Great Stair Climb 

19-20—Willcox Wine Fall Festival 

19-20—AZ Opera HMS Pinafore 

20—9th Annual Argentina Heart & Soul 

Wine and Food Festival 

25-27—Desert Bluegrass Music Festival 

26 –USA Triathlon Duathlon National 

Championships 

1-31—HalloWEEn at Mini Time Machine 

1-31—Sonnets of Light 

1-31—Buccaneers of the Carribbean—

Don’t Touch Me Booty 

1-31—Nightfall at Old Tucson 

2-6—Rex Allen Days 

5—First Saturday Art Walks 

5—Odaiko Sonora Japanese Drumming 

6,13,20,27—Jazz Under the Stars at St. 

Philip’s Plaza 

8-13—Sister Act—Broadway in Tucson 

11-13—Tucson Meet Yourself 

MARK YOUR CALENDAR—Tucson October Events 

Homeowner Associations’ Ban on Signs 

By Karl MacOmber, Esq. 

In September of 2013, in Hawk v. PC Village Association, the Court of Ap-
peals upheld an order from the trial court in favor of the homeowner who 
wanted to post a “For Sale” sign on his property.  The association had 
twice removed signs he had installed, so he sued to enjoin the association 
from removing his sign.   
 
Mr. Hawk relied on two relatively new statutes, ARS §33-1808 and ARS 
§33-441 which expressly prohibit associations from barring homeowners 
from erecting the “For Sale” signs.  The association argued that because 
the statutes went into effect after the CC&Rs, the statutes impaired exist-
ing contractual rights banning any signs in yards, and were, therefore, 
unconstitutional.   
 
The Court of Appeals rejected that argument, in part, because the CC&Rs 
themselves contained an exception for signs whose prohibition was 

barred by law.  To the Court of Appeals, this meant that the contractual rights were seen as flexible 
and subject to change over time and thus applying the two statutes at issue in the case was not a 
substantial impairment of the contractual rights.   
 
The Court of Appeals did not undertake further constitutional analysis, presumably saving that for 
a set of CC&Rs which does not contain any exceptions to a ban on signs.   

http://tucsonvalleyofthemoon.com/
http://www.tucsonpride.org/pridefestival.html
http://www.tucsonpumpkintoss.org/
http://www.tombstonechamber.com/Helldorado-Days-84th-Annual
http://www.bisbee1000.org/index.htm
http://www.willcoxwines.com/events.html
http://azopera.org/current-season/hms-pinafore/
http://www.haciendadelsol.com/dining/hacienda-happenings.htm
http://www.haciendadelsol.com/dining/hacienda-happenings.htm
http://www.desertbluegrass.org/festivals2/tucsons-desert-bluegrass-festival.html
http://www.usatriathlon.org/events/usat/2013/10/duathlon-national-championship.aspx
http://www.usatriathlon.org/events/usat/2013/10/duathlon-national-championship.aspx
http://www.theminitimemachine.org/halloween/
http://www.ethertongallery.com/exhibitions/naturalseductions/index.html
http://thegaslighttheatre.com/current-show/
http://thegaslighttheatre.com/current-show/
http://www.nightfallaz.com/
http://www.rexallendays.org/
http://www.downtowntucson.org/event/1st-saturday-art-walks/all/
http://www.theroguetheatre.org/main.htm
http://tucsonjazz.org/ai1ec_event/joe-bourne-the-music-of-motown-and-other-gems-of-that-era/?instance_id=11688
http://tucsonjazz.org/ai1ec_event/joe-bourne-the-music-of-motown-and-other-gems-of-that-era/?instance_id=11688
http://www.broadwayintucson.com/shows_sister.html
http://www.tucsonmeetyourself.org/
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4578 N. First Avenue 

Suite 160 

Tucson, AZ  85718 

Phone:  520-325-2000 

Fax:  520-886-3527 

TucsonAzRealEstateAttorneys.com 

mmgm-law.com 

 

EXPERIENCE THE DIFFERENCE 
 

Monroe McDonough Goldschmidt & Molla (MMGM) is a real es-

tate and business law firm.  Our attorneys and staff believe that 

each client must experience the difference that genuine care and 

concern can make. We strive to achieve the client's objectives 

while delivering unwavering personal service in an honest,      

aggressive and comprehensive manner. We refer to this as our 

Clients for Life program.  MMGM provides outstanding counsel 

and unparalleled representation in the following areas of law: 

 

Real Estate - Personal Injury 

Appeals - Arbitration and Mediation Services 

Business and Entity Formation 

Civil and Commercial Litigation - Construction Defect 

Contracts - Estate Planning—Probate  

Homeowner Association (HOA) 

Motor Vehicle Warranty Defense 

Product Liability - Transactional 

Labor and Employment 

 

HONEST 

AGGRESSIVE 

PROFESSIONAL 
 

Legal Disclaimer: The legal information presented in 
this Newsletter should not be construed to be formal 
legal advice, nor the formation of a lawyer or 
attorney client relationship. Any results set forth 
herein are based upon the facts of that particular 
case and do not represent a promise or guarantee. 
Please contact a Lawyer for a consultation on your 
particular legal matter. This Newsletter is not 
intended to solicit clients for matters outside the 
state of Arizona. 

ARIZONA FASCINATING FACTS                                                                                                                     

 

South Mountain Park in Phoenix, Arizona 
is the largest municipal park in the     

country.  Want too see and hear more 
about South Mountain? View an Emmy 

Award Winning Video or 
listen to a podcast 

 with Phoenix parks rangers.  

 

http://www.tucsonazattorneysatlaw.com
http://www.youtube.com/watch?v=EhhS86uAaAc&feature=youtu.be
http://www.youtube.com/watch?v=EhhS86uAaAc&feature=youtu.be
http://askabiologist.asu.edu/explore/hiking-adventure?show=transcript
http://askabiologist.asu.edu/explore/hiking-adventure?show=transcript

