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DID YOU PLAY WITH THIS?  National      
Play-Doh Day - Sept 16 - celebrates a great     
childhood play toy. Invented in the mid 1950s, it 
has entertained millions of children, and allowed 
them to express their creativity, both at home and 
in the classroom.  Hasbro Toys, the current makers 
of Play-doh, states: "The story of PLAY-DOH  
modeling compound begins in 1956 when          
scientists at Rainbow Crafts, a Cincinnati soap and 
cleaning compound company, stumbled upon a 
new use for the unique dough-like cleaning     
product. The company realized this product’s potential as a child’s modeling 
compound; and thus, the original, reusable PLAY-DOH compound was born."   

Welcome to the MMGM Newsletter 

An Important Message 
from the Partners: 
 
As Monroe, McDonough,            
Goldschmidt & Molla approaches  
the end of its lease in its current    
office and combined with the         
retirement of both Mike Monroe  
after 47 years as an attorney and 
Negatu Molla after 40 years as an 
attorney, the remaining attorneys 
have agreed to reorganize into three 
separate specialized law firms, each 
in their own new office location.  
Thereafter MMGM will cease doing 
business.  This transition is both  
amicable and exciting, and will occur 
on November 1, 2014.   
 
Monroe, McDonough, Brent & 
Morales, PLLC will open its office 
at 2500 N. Tucson Blvd., Suite 140, 
Tucson, Arizona, 85716.  While Mike 
Monroe will retire, he has agreed to 
allow his name to appear in the new 
firm.  Attorneys Larry McDonough, 
Heidi Rib Brent and Anne Morales, 
together with their staff, will         
continue their practice of real estate 
law, probate and estate planning, 
business law and litigation related to 
those areas. 
 
Goldschmidt Shupe, PLLC will 
open its office at 6700 N. Oracle 
Road, Suite 240, Tucson, Arizona, 
85704.  Attorneys Carolyn          
Goldschmidt and Mike Shupe,       

together with their staff, will     
continue their practice in all areas 
of homeowners association law, 
assessment collection and related 
litigation, as well as general real 
estate law.   
 
Burris & MacOmber, PLLC 
will open its office at 2478 E. River 
Road, Tucson, Arizona, 85718.  
Attorneys Rob Burris, Richard 
Burris and Karl MacOmber,       
together with their staff, will     
continue their law practice         
focused on business and real estate 
litigation and transactional       
matters, international law, estate 
planning and personal injury. 
 
Even though they will separate 
their respective legal practices, all 
of our lawyers who are continuing 
their law practices look forward to 
continuing to provide clients with 
highly effective and competent 
counsel and representation.   All 
the attorneys will carry on working 
with and cooperating with one   
another in overlapping areas of  
the law. 
 
Thank you to all MMGM clients 
for the opportunity to serve each 
and every one of you.  Please feel 
free to call us at any time if you 
have any further questions or if we 
can be of service to you in your  
future legal needs.  S

o
u

t
h

e
r

n
 A

r
iz

o
n

a
’s

 R
e
a

l
 

E
s
t
a

t
e
 L

A
W

 F
IR

M
 

M
O

N
R

O
E

 
M

c
D

O
N

O
U

G
H

 

G
O

L
D

S
C

H
M

I
D

T
 

&
 

M
O

L
L

A
 

September 

2014 



 2 

WHAT ARE THE DIFFERENCES BETWEEN A MORTGAGE, A 
DEED OF TRUST AND A CONTRACT FOR SALE? 

By Michael J. Monroe, Esq. 

 

Can you explain the distinction between a Contract for Sale and a Purchase 
Contract?  Stumped already?  Then you should read this article!  You 
should know what these documents are and the differences between 
them.  It’s not difficult.  Not only that, you will sound smart and feel good 
if you can knowledgably discuss these documents.  So, read on. 

First, let’s answer the question.  A Purchase Contract is like the document 
real estate agents use every day.  For residential property virtually every 
Realtor® agent uses the Arizona Association of Realtors Residential Resale 
Real Estate Purchase Agreement.  New home sellers generally have their 
own custom contracts as do commercial agents.  It is the basic document 
buyers and sellers use to agree upon the terms of purchase of real             
estate.  A Contract for Sale accomplishes the same purpose as a Purchase 
Contract, with the exception that the seller carries back a portion of the 
selling price.  When recorded a Contract for Sale creates a lien upon the 

title of the property.  So a Contract for Sale does double duty – it is a both a purchase contract and 
also is a security document.  So why don’t we use the Contract for Sale more?  You will see if you 
read on. 

SECURITY DOCUMENTS 

You know what a “mortgage” is – right?  It is a legal document that provides the lender of money a 
secured position in real property.  If the borrower does not pay the obligation (usually memorialized 
in a promissory note) due the lender, then the lender (mortgagee) can foreclose on the borrower 
(mortgagor).  In other words the mortgage secures the promise to repay normally contained in     
the promissory note which the borrower has agreed to pay.  The promise to pay (in the promissory 
note) is then further “secured” by the recording of the Mortgage on the borrower’s real                 
property.  Deeds of Trusts and Contracts for Sale do exactly the same thing as a mortgage.  They are 
all “security” documents.  They memorialize the pledge of real property to guarantee that the       
borrower performs the promise to pay the lender.  If the borrower does not pay the lender the    
lender can “take” the borrower’s real property which was pledged as security.  Naturally the lender 
hopes that if there is a default in payments by the borrower that the real property pledged as          
security is worth enough to pay the balance due on the obligation due the lender.  Are you with me 
so far? 

SIMILARITIES 

As you can see the security documents we are discussing all do the same exact thing.  They protect 
the lender by giving the lender a lien or security in the borrower’s real estate.  Yes, they are the same 
in that they provide the lender security if there is a default in the lender’s obligation to repay the 
lender.  However, the similarities end there.  They have substantial differences.  So let’s examine the 
differences among the three security documents and attempt to determine why and when you would 
prefer one over the other. 

 

CONTINUED ON NEXT PAGE 
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WHAT ARE THE DIFFERENCES BETWEEN A MORTGAGE, A 
DEED OF TRUST AND A CONTRACT FOR SALE?  Continued 
from Previous Page.  By Michael J. Monroe, Esq. 

 

DIFFERENCES 

The major distinction among the three documents is how efficiently the    
lender can get his/her security in the event of a breach of the promises of the 
borrower.  If the lender uses a mortgage and there is a default the lender must 
use a judicial foreclosure to get the security.  A judicial foreclosure means that 
the lender has to file a lawsuit in Superior Court alleging the default.  The   
borrower can object and file and answer and the matter can be tied up in court 
for a significant period of time.  Following the end of the lawsuit, assuming  
the lender is successful; the borrower has six months to redeem the property 
by bringing all the payments current together with a ten percent (10%)       

penalty.  So the property could be unavailable to the lender for perhaps eighteen (18) months to 
two (2) years.  That is not attractive to most lenders.  However, it used to be the primary security 
document that lender used until the later 1960s.  Then it tied for use with Contracts for Sale.  Then 
Deeds of Trust became popular for reasons we will discuss.  Contracts for Sale and especially Deeds 
of Trust provided speedier ways for the lender to obtain the security.  The distinction in the way the 
lender can obtain the real estate which is the security for the loan affects the decision of the lender 
as to what security document is best to use.  Knowing those differences will assist you in choosing 
the best security document to use for a given transaction. 

FORECLOSURES WITH MORTGAGES 

A judicial foreclosure is the most cumbersome and probably the most costly method to use.  As  
noted, it involves a lawsuit.  That is the primary reason hardly anyone uses a Mortgage as the      
security document anymore.  While the term “foreclosure” is the most widely used term for getting 
property back to the lender, it is the least utilized process for doing so.  The term “foreclosure” is 
not generally used to generically get the secured property into the hands of the lender in the event 
of default by the borrower.  It does not necessarily mean that the lender used a mortgage.  So, if it 
takes a long time to foreclose a Mortgage and it is expensive, why would anyone consider using a 
Mortgage?  The answer is that once the foreclosure is filed then the debtor must pay the lender the 
entire loan balance or lose the property.  Often the borrower doesn’t have sufficient cash to pay off 
the entire balance and may not have the credit to refinance so the lender will most likely lose the 
property.  If the borrower has some equity in the property over and above the loan balance a   
mortgagor may assess the situation and determine it may be better to accelerate the entire balance 
due the lender causing the borrower to lose the property and the lender may end up with a property 
worth more than the loan. 

TRUSTEE SALE WITH DEEDS OF TRUST 

If the lender elects to secure the obligation due him or her with a deed of trust then the lender     
can pursue a foreclosure process (more appropriately referred to as trustee’s sale) without a       
lawsuit.  The process involves giving the borrower a ninety (90) day notice during which specific 
notices must be mailed, posted and published, giving interested parties notice of the proceed-
ing.  During that time the borrower can cure the deficiency by paying the past due amounts owed,  
plus certain allowable costs up to 5:00 PM of the day before the sale of the secured property   

CONTINUED ON NEXT PAGE 
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is scheduled to occur.  If the borrower can pay up the deficient amount (not the 
entire unpaid principal balance like with a Mortgage) the borrower’s position  
is reinstated and the trustee’s sale will be cancelled.  So, while non-judicial 
foreclosures are much quicker and less expensive than judicial foreclosures, 
they permit debtors to continually fall behind in their payments, curing their         
defaults each time that a trustee’s sale is commenced.  However, since            
additional costs and attorney fees get added to the reinstatement it acts as a  
deterrent to borrowers letting the loan get into default too many times.  It     
becomes too costly.  Today, probably ninety nine percent (99%) of all loan 
transaction on real estate are done with Deeds of Trust. 

FORFEITURES WITH CONTRACTS FOR SALE 

If the lender utilizes a Contract for Sale he/she has the option to foreclose like with a mortgage (see 
above) or affect forfeiture so long as the account is placed with a servicing agent (like at an escrow 
company which services loans).  The remedy for a default by the borrower is known as a forfeiture 
action.  Forfeiture actions involve providing specific notices to all parties who show an interest in 
the real property according to the public records.  The time period for completion of a forfeiture 
action can take anywhere from thirty (30) days to one hundred and eighty (180) days, depending 
on how much of the purchase price has been paid as of the date of the default.  Thus depending on 
how much of the loan the borrower has paid off, the time for the borrower can be very short or very 
long.  If the lender is skittish about the borrower and is afraid (s)he may default right up front it 
would be good reason to consider using a Contract for Sale.  If the borrower defaults after a        
considerable time then it will take much longer for the lender to get the property back.  In the       
interim the borrower can pay up the deficiency and continue with the Contract for Sale. 

DEBUNKING CONFUSION 

Unlike Mortgages and Deeds of Trust, with Contracts for Sale, title does not pass to the purchaser 
until all amounts owed have been paid in full.  There is often confusion associated with this 
fact.  People believe they like the Contract for Sale since, unlike with Mortgages and Deeds of Trust, 
when the loan is being made at the time of acquisition of the real property, title does not pass to  
the buyer until the entire obligation is paid in full.  That is a mere technicality today and it does   
not have any particular benefit.  Today the Contract for Sale is only a security document just like a 
Mortgage or deed of Trust.  With a Contract for Sale the agreement of the lender and borrower    
are spelled out in the security document whereas with a Deed of Trust and Mortgage there is a 
promissory note separate from the security document. 

The other area of confusion is that those unfamiliar with Contract for Sale often confuse the        
terminology of a Contract for Sale versus a purchase contract.  As noted above a purchase contract 
is just that – it is used to memorialize the terms of agreement between a buyer and seller whereas 
the Contract for Sale can include both the element of being a purchase agreement as well as a      
security document all in one document. 

CONCLUSION 

So now you know all about the similarities and differences in Mortgages, Deeds of Trust and     
Contracts for Sale.  Now that you know all about these security documents you can see that it is   
not that difficult to understand the similarities and differences. 

CONTINUED ON NEXT PAGE 
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WHAT ARE THE DIFFERENCES BETWEEN A MORTGAGE, A 
DEED OF TRUST AND A CONTRACT FOR SALE?  Continued 
from Previous Page.   By Michael J. Monroe, Esq. 

A material breach is defined as a violation of a contract that so substantially 
affects the contract that the injured party can cancel the transaction.  That 
definition is nice but it does not offer a bright line distinction between a 
small, trivial breach and a material breach.    For instance, what if a buyer 
learns, just before close of escrow, that contrary to what the seller                
represented, there are termites and they have done a thousand dollars’ worth 
of damage to the house buyer is purchasing.  Is that significant enough to  
permit buyer to walk from the transaction?  What if it is five thousand dollars’ 
worth of damage?  At some point it would be clear that it is a material breach 
of the agreement.  Many cases fall in the “gray” area where it is difficult to say 
whether it is trivial or material. 

When the matter is unclear the court is going to look at a number of mat-
ters.  First and foremost, did the parties contract that the particular item was 

a very important matter?  For instance, some people have a chemical sensitivity handicap.  Those 
persons are apt to want a clause that there has been no use of certain types of chemicals at or in the 
home they are acquiring.  If the seller indicates to the negative and the buyer later learns that is un-
true and the buyer is experiencing physical       reactions to what would not bother any person with-
out such a sensitivity, it could well be a material breach.  In such a case a buyer should put in a spe-
cific clause that it is extremely important to the buyer that no such chemicals were used at the resi-
dence and that is a matter of extreme importance to the buyer.  Then the court can look at that lan-
guage and easily find that the breach was material. 

Time is another factor.  As mentioned above, courts view ‘time of the essence’ clauses as mere     
boilerplate language unless the parties do really consider certain times for performance to be critical 
and so state in the agreement.  Then a court is apt to view a breach of such a provision as material. 

So is there any test to apply?  Courts will look at certain factors to determine whether a breach is 
material or not.  Some of those factors are:  1)  the extent to which the injured party will be deprived 
of the benefit which he reasonably expected;  2)  the extent to which the injured party can be         
adequately compensated for in money for the part of that benefit of which he will be deprived; 
3)  the extent to which the party failing to perform or to offer to perform will suffer forfeiture; 
4)  the likelihood that the party failing to perform or offer to perform will cure his failure, taking  
into account all of the circumstances, including any reasonable assurances; and 5)  the extent to 
which the behavior of the party failing to perform or to offer to perform conforms with standards of 
good faith and fair dealing.  So, the bottom line is that courts tend to look to what really happened 
and decide whether certain actions should be penalized or not.  The mere recital that, say, ’time is of 
the essence’ in a contract, is not likely to transform trivial actions into a material breach. 

So, as usual, the law does not provide us with an exact guideline to follow in all cases.  One has to 
view the situation and analyze all the circumstances and attempt to divine what a judge might say 
and do under the facts presented.  The one rule we can walk away with here is that if something is 
very important to you or to your client then spell it out and note in the contract that it is a material 
provision and but for that matter you or your client would not even have entered into the contract. 
That would be a strong signal to a judge, in the event of breach by the other party, that the breach is 
a material breach.  Good luck!   
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DUTY TO MITIGATE YOUR DAMAGES, TO BE OR NOT TO BE   
By D. Rob Burris, Esq. 

 

Did you know you can waive the legal obligation to mitigate damages 
under a personal guaranty or security agreement?  According to the 
Arizona Court of Appeals you can.  Pi'Ikea, LLC v. Williamson, 234 
Ariz. 284, 321 P.3d 449, 451 (Ct. App. 2014). 
 
A basic principle of the law of damages is that one who claims to have 
been injured by a breach of contract must use reasonable means to 
avoid or minimize the damages resulting from the breach.  West Pinal 
Family Health Ctr., Inc. v. McBryde, 162 Ariz. 546, 548, 785 P.2d 66, 
68 (App.1989).  Failure to mitigate one’s damages may be used as a 
defense to negate or reduce the damages sought “where the plaintiff 
by his own voluntary activity has unreasonably exposed himself to 
damage or increased his injury.”  SDR Assocs. v. ARG Enters., Inc., 
170 Ariz. 1, n. 2, 821 P.2d 268, 271 n. 2 (App.1991), quoting       
McCormick on Damages, § 34 at 131 (1934).  
 

What this means is that normally, a plaintiff in a breach of contract case must do all he/she          
reasonably can to mitigate any damages arising out of the breach of contract.  If the plaintiff fails    
to reasonably attempt to mitigate his/her damages, the defendant can use that failure as a defense 
to reduce or negate the plaintiff’s claim for damages altogether.   
 
But, according to the Pi'Ikea Court, the parties to a contract can expressly or impliedly agree to 
waive the duty to mitigate damages; in which case a plaintiff would have no obligation to try and 
lessen his/her damages resulting from a breach of contract.   
 
Where this issue most commonly arises is in personal guaranties and security or collateral         
agreements which are used to secure other contractual agreements such as promissory notes or 
deeds of trust.  More and more lenders are putting clauses in guaranties and security agreements 
which expressly waive the lender’s obligation to mitigate its damages arising out of a breach of a 
promissory note or deed of trust before suing on the underlying personal guaranty or security   
agreement.  What this translates to in a real property foreclosure situation is that lenders can sue 
the guarantor without ever foreclosing on the property.  Or, more often, lenders can sue the        
guarantor, obtain a judgment against the guarantor, and then seek to foreclose on the property to 
offset any deficiency and/or to satisfy the judgment.  While Pi'Ikea is good for lenders, it does little 
to protect borrowers.  As such, borrowers need to read guaranty and security agreements carefully 
and be sure they fully understand the consequences of signing any such documents, especially if 
they include mitigation of damages waivers. 
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IS YOUR HOA IN VOLUNTEER CRISIS? 

By Carolyn B. Goldschmidt, Esq.                                                       

 

As the Fall season starts, we are looking forward to annual meetings and 
elections of boards of directors.  Many HOA boards face the grim reality 
that there are not enough owner volunteers willing to fill the open seats     
on the board.  The board members ask, cajole, beg, and guilt trip their 
neighbors to be on the board during the coming term, only to learn that 
many owners believe that serving on their HOA board is akin to having a 
monthly appointment at the dentist with the drill running non-stop for a 
long time. 
 
The owners I am speaking about are not bowing out because they don’t 
have the time or availability to serve on the board.  These are the owners 
who believe that the experience of being on the board will not be a pleasant 
or satisfying volunteer opportunity.  Why is this?   

 
Homeowners associations are microcosms of our democratic government:  the administration is 
elected and can be removed by the members, and has to get the approval from the members before 
undertaking certain actions like raising assessments above a specified limit and amending the    
governing documents.   And, like our national government, the constituents do not always approve 
of the way the administration is governing their property and their community.    The difference is, 
on the small scale of most HOAs, the dissidents and self-appointed monitors in an HOA can 
strongly impact and affect community dynamics. 
 
Over my 27 years in representing homeowners associations, I have encountered at least 20           
instances where there is a homeowner or group of owners who do not trust or agree with the Board 
on most of its decisions.   Such owners have their own ideas about the way the association should 
be operated, including the degree of perfection and vigilance expected or required from the board, 
the manager, and the service providers.   And, in some of these cases, the concerned homeowner(s) 
becomes a watchdog, going to every board meeting, asking often to see a number of the documents 
that pertain to the business of the association, and questioning in lengthy and frequent emails and 
presentations at meetings, the wisdom or propriety of the board’s actions and decisions. If this    
becomes a regular dynamic, the result is growing disinterest by other homeowners in volunteering 
to sit on the board, serve on a committee, or simply attend an occasional board meeting.  
 
How can the current board encourage participation from other homeowners?  Generally, Board 
meetings need to be well-organized and tightly run.  For example, the board could establish a     
policy that no meeting will exceed 2 hours in length unless the board agrees at the outset that the 
agenda will require more than 2 hours, and will set an alternative time limit.  This will require     
the Board to stay focused to get through the agenda in a specified timeframe.  To this end, the   
open meeting law in the Arizona Planned Communities Act [A.R.S. §33-1804] and Arizona        
Condominium Act [A.R.S. §33-1248] allows members to speak during board meetings, but permits 
the board to place restrictions on when and how long owners have to address the board.   In          
 
 

CONTINUED ON NEXT PAGE 



 8 

IS YOUR HOA IN VOLUNTEER CRISIS?    

By Carolyn B. Goldschmidt, Esq. 

 

Continued from Previous Page. 
 
 
addition, the board should adopt and enforce ground rules and structure for 
meetings.  These rules would outline procedure for board or association 
meetings, and would have provisions describing the civil behavior that is 
required, partially by giving some detail on behaviors that will not be       
tolerated and could result in the adjournment of the meeting.   
 
What happens if there are no willing volunteers to replace current board 
and committee members who want to retire (usually after many years of 
uninterrupted service)?  Some people think that there is a government 
agency that will come in and assume control of the association if the        

current board wants to retire and there are no replacements---there is not.    
Other association members believe that the community management company can operate the   
association without a board, but this is not the case.  Arizona law, most governing documents, and 
best practices require a non-profit corporation to have a board of directors.  Thus, a current         
director’s term does not end until there is a qualified successor to take his/her place.  Rather, in  
the worst case scenario (which I have yet to see in Tucson), the exiting board or other affected    
party would have to file a lawsuit to get a receiver appointed to run the association.   The receiver 
reports back to the assigned Judge periodically and has broad powers and authority to control the 
operations of the association, usually resulting in  increased assessments for the homeowners. 
 
Thus, if there is ongoing dissension or dissatisfaction continually expressed by one or more     
homeowners, it is important to contain and control this dynamic so that service on the board     
does not become an unpleasant proposition for current and prospective board members. 
 
This article presents one perspective on one aspect of association governance and participation, 
and is not intended to fully address the multi-layered issue of volunteerism in HOAs. 
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TRANSFERRING RENTAL PROPERTY TO AN LLC 

By Heidi Rib Brent, Esq. 

 

Attorneys typically recommend that investors hold rental properties in   
limited liability companies.  A limited liability company (“LLC”),           
maintained properly as a separate entity, limits the investor’s liability to the 
assets held in the LLC and protects other assets, such as the investor’s own 
home and savings.  For example, if a tenant’s guest slips and falls in the 
rental property, the guest’s personal injury attorney will sue the homeowner 
along with the tenant.  The primary protection is homeowner’s insurance, 
which, for a rental property, the owner must advise the insurance company 
that it is a rental or coverage may be denied.  If the insurance policy denies 
coverage or the coverage is insufficient, the investor may face liability.  
However, if the owner is an LLC, the liability is limited to the assets owned 
by the LLC.  That is also the reason it is recommended that each rental 
property be held in a separate LLC, so that liability arising from one       

property does not impact the investor’s equity in other properties.   
 
While generally there are no tax benefits to holding the rental property as an LLC over direct    
ownership, there are tax benefits to holding property as an LLC rather than a corporation, as any 
income can be passed through to the owners and not subject to corporate taxes, thereby             
eliminating double taxation. 
 
However, most home loans are packaged and sold to Fannie Mae (Federal National Mortgage      
Association) or Freddie Mac (Federal Home Loan Mortgage Corporation), which together create 
the secondary market for home loans to provide local banks with more money to lend to           
homeowners.  Fannie Mae and Freddie Mac are targeted for homeowners rather than investors.  
Fannie Mae requires a borrower to be a natural person or revocable trust with a beneficiary who is 
an individual.  Freddie Mac also prohibits refinancing a property that has been held in an LLC for 
the past six months.  If a lender cannot package and sell the conventional residential loan to Fannie 
Mae or Freddie Mac, the loan is less desirable to the lender.  Thus, commercial loans generally have 
higher interest rates and tougher terms. 
 
So, when a homeowner moves and chooses to rent rather than sell and wants to transfer the       
now-rental property to an LLC, can they do it?  Can an investor purchase a rental home as an       
individual (with lower rates and better terms than for a commercial loan) and then transfer the 
property to an LLC?  The answer to both questions is, if the property is encumbered by a conven-
tional residential loan, the investor does so at his own risk.  The terms of the loans specify that the 
loan is due on sale and a transfer to an LLC may trigger the due on sale clause.  In reality, many, 
many investors do it anyway and figure that, as long as they keep up the payments, the lender will 
not call the loan.  Still, it can happen.  The loan servicing company picks up changes in title that  
result in changes to the homeowner’s insurance policy. Thus, if the investor updates the insurance 
policy to protect the coverage, the loan servicing company may see the change in title and call the 
loan due.  Some investors take the risk anyway and figure, if the lender questions the transfer, the 
investor can transfer the property back to himself as an individual.  Actually, the lender may      
consider that a second transfer in violation of the due on sale clause.  So, is it worth the risk?       
Only if you can get away with it! 
 
Owning rental property in an LLC is the best solution from a liability perspective; however, it may 
only be feasible if you do not need conventional financing. 
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MARK YOUR CALENDAR— September Events 

20—Star Night Party at Kartchner 
Caverns 

20-21—Oktoberfest Mt. Lemmon 

25-28—Cochise County Fair 

25-28-Tucson Greek Festival 

26-30—Nightfall 

26-27—Desert Museum Plant Sale 

26-28– Tucson Symphony Season 
Opening 

27—Great Tucson Beer Festival 

27—Children’s Book Festival 

27-28—Fall Pumpkin Celebration 

 

 

ARIZONA COURT OF APPEALS RULES THAT A        
LAWYER’S TIME IS NOT INHERENTLY MORE          
VALUABLE THAN A LAYMAN’S 
By Karl MacOmber, Esq. 
 
In Munger Chadwick v. Farwest Pump 235 Ariz. 125, 329 P.3d 229 (Ariz.App. 
Div. 2, May 07, 2014), the Arizona Court of Appeals overturned an award of 
attorney fees to the law firm of  Munger Chadwick.  Munger Chadwick had 
sued Farwest for unpaid fees and won an award.  Munger Chadwick asked  
the trial court for additional fees for having to bring the lawsuit and take it to 
trial.  The trial judge awarded Munger Chadwick an additional $91,000.00 in 
attorney fees.  On appeal, the Court of Appeals ruled that Munger Chadwick did not qualify for an 
award of attorney fees because it had represented itself.   The law in Arizona has always been that a 
layman who takes time off from his work in order to represent himself in Court is not entitled to 
compensation for his lost income.  The Court of Appeals rejected the idea that somehow the time of 
an attorney was more worthy of being compensated when the attorney is representing himself or 
itself.  Additionally, the Court of Appeals also scoffed at the idea that Munger Chadwick could get 
around this rule by the subterfuge of claiming that it had not been representing itself; that the    
lawyers who worked for Munger Chadwick who appeared in the case and at trial, were doing so in 
their “spare time”, so that Munger Chadwick was obliged to compensate them in addition to their 
regular salaries, just as though they were an entirely separate law firm hired to represent Munger 
Chadwick. 

5-7—Sabino Canyon Evening Rides 

7—Hike the Archaeology Trail at Co-
lossal Cave 

12-14—Bisbee Blues Festival 

12-14—Tucson Fringe Fest 

13—Glow! 2014 

19—Born and Brewed 

19-28—Arizona Restaurant Week 

19-27—Arizona Underground Film 
Festival 

20—El Tour Adventure Run/Walk 

20—Tejano Showcase 2014 

http://azstateparks.com/Parks/KACA/index.html
http://azstateparks.com/Parks/KACA/index.html
http://www.skithelemmon.com/index.html
http://cochisecountyfair.org/
http://www.tucsongreekfest.com/
http://nightfallaz.com/
http://www.desertmuseum.org/visit/events_plantsalelist.php
http://tucsonsymphony.org/component/gigcal/?task=series&sub=7
http://tucsonsymphony.org/component/gigcal/?task=series&sub=7
http://www.azbeer.com/tucson.htm
http://www.childrensmuseumtucson.org/
http://www.appleannies.com/weekend-events/
http://sabinocanyon.com/evening.php
http://www.colossalcave.com/new.html
http://www.colossalcave.com/new.html
http://www.bisbeebluesfoundation.com/
http://www.tucsonfringe.org/wp-content/uploads/2014/08/How-to-Fringe.pdf
http://www.trianglelranch.com/glow.html
http://hotelcongress.com/events/september/
http://arizonarestaurantweek.com/restaurants/
http://www.azundergroundfilmfest.com/
http://www.azundergroundfilmfest.com/
http://www.perimeterbicycling.com/el-tour-run/
http://www.casinodelsolresort.com/events
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4578 N. First Avenue 

Suite 160 

Tucson, AZ  85718 

Phone:  520-325-2000 

Fax:  520-886-3527 

TucsonAzRealEstateAttorneys.com 

mmgm-law.com 

 

EXPERIENCE THE DIFFERENCE 
 

Monroe McDonough Goldschmidt & Molla (MMGM) is a real es-

tate and business law firm.  Our attorneys and staff believe that 

each client must experience the difference that genuine care and 

concern can make. We strive to achieve the client's objectives 

while delivering unwavering personal service in an honest,      

aggressive and comprehensive manner. We refer to this as our 

Clients for Life program.  MMGM provides outstanding counsel 

and unparalleled representation in the following areas of law: 

 

Real Estate - Personal Injury 

Business and Entity Formation 

Civil and Commercial Litigation - Construction Defect 

Contracts - Estate Planning—Probate  

Homeowner Association (HOA) 

Appeals - Arbitration and Mediation Services 

Motor Vehicle Warranty Defense 

Product Liability - Transactional 

Labor and Employment 

 

HONEST 

AGGRESSIVE 

PROFESSIONAL 
 

Legal Disclaimer: The legal information presented in 
this Newsletter should not be construed to be formal 
legal advice, nor the formation of a lawyer or 
attorney client relationship. Any results set forth 
herein are based upon the facts of that particular 
case and do not represent a promise or guarantee. 
Please contact a Lawyer for a consultation on your 
particular legal matter. This Newsletter is not 
intended to solicit clients for matters outside the 
state of Arizona. 

 ARIZONA FASCINATING FACTS                                                                                                                     

Between the years 1692 and 1711 Spanish 
missionary Father Eusebio Francisco Kino 

did more than just found missions in            
Arizona; he also taught many tribes the       

basics of agriculture and supplied them with 
cattle and seed grain. 

 

Drawing by Francis O’Brian, 1962 

http://www.tucsonazattorneysatlaw.com

