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Jokes for the 4th of July  
Why did Paul Revere ride his horse from Boston to Lexington? 

Because the horse was too heavy to carry!  
 

What would you get if you crossed George Washington with cattle feed? 
The Fodder of Our Country!  

 
“Where was the Declaration of Independence signed?” 

 “On the bottom!”  
 

What dance was very popular in 1776? 
Indepen-dance!  

Welcome to the MMGM Newsletter 

PROUD AND FREE 

Lady of Liberty 
A Poem by Joseph P. Martino 
 
Lady of liberty and mother of 
freedom and justice to all, 
 
who offers her welcome to  
whomever may call, 
be them rich, poor or oppressed, 
 
she stands watch in her robes, so 
dressed, 
 
a gift of friendship from France to 
the U.S. 
 
Dedicated in 1886 and designated 
a national monument in 1924, 
 
an historic landmark to it's very 
core. 
 
She passed her torch from      
Bedloe's Island to the renamed 
Liberty Island, 
 
never frowned.....but kept on 
smiling. 
 
She raised her torch of eternal 
light and freedom upward  
toward the heavenly clouds, 

evoking cries and tears of 
emotion from the visiting 
crowds. 
 
So, thanks to the great genius 
of Bartholdi and Eiffel, our 
symbol of freedom still stands 
by the bay, 
 
to signal to all 
passing through, 
that liberty,    
justice and 
the pursuit of 
happiness and 
opportunity in 
America is here 
to stay, in the 
good ole USA! 

 

Monroe McDonough Goldschmidt & Molla 

Tucson Association of REALTORS® 
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Tucson Women’s Council of REALTORS® 
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http://www.tarmls.com
http://www.realtor.org/
http://www.tucsonwcr.com/
http://www.gvar.com/
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http://www.sccazrealtor.com/
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RULING PROVIDES FOR GREATER FLEXIBILITY IN LIMITED 
LIABILITY RELATIONSHIPS, By D. Rob Burris, Esq. 
 

Recently, the Arizona Court of Appeals ruled that fiduciary duties are 
not automatically imputed in limited liability company (“LLC”)            
relationships, i.e. relationships between LLC members and between 
members and the company itself.  Instead, the Appellate Court            
determined that LLC members were free to determine and agree to what 
extent, if any, the members owe specific duties to one another and/or to 
the company.  TM2008 Investments, Inc. v. Procon Capital Corp., 323 
P.3d 704 (20014).  
 
In its ruling, the Appellate Court reiterated that LLCs are “statutorily-
created entities, designed primarily to provide the personal liability  
protection found in a corporate structure, while allowing the LLC    
members the state and federal tax benefits generally provided in a    
partnership setting.”  Id. At 707.  LLCs are created and governed by the 
Arizona Limited Liability Company Act, A.R.S. §29-601, et. seq.        
 
 

However, unlike other statutorily created entities, the LLC Act does not automatically create or   
provide any fiduciary duties which the LLC members owe to one another or to the LLC itself.   
 
The issue the Appellate Court was asked to decide was whether or not, in the absence of specific 
statutory language, fiduciary duties could be imputed into the LLC relationship; rather, should the 
LLC members be treated like shareholders of a corporation and therefore no fiduciary duties are 
owed to one another and/or the company; or, should the members be treated like partners in a  
partnership and therefore fiduciary duties are owed to the other members and the company.  Id. 
 
Ultimately, the Appellate Court found that the LLC Act allows LLC members to create an operating 
agreement and, in so doing, delineate in that agreement the duties, if any, the members owe to one 
another and/or to the company.  Id. At 108; A.R.S. §29-682(B) (“An operating agreement governs 
relations among the members and the managers…and may contain any provision that is not        
contrary to law and that relates to…duties or powers of its members…”).   
 
What this ruling provides is greater flexibility and control for LLC members who are free to           
determine the relationship amongst the members and the company.  It also allows LLC members to 
consider the nature and purpose of the LLC and thereby decide what duties and obligations, if any, 
the members owe to one another and/or to the company.   
 
In light of the Appellate Court’s ruling, the importance of having an operating agreement cannot be 
overstated.  All too often, LLCs are formed with multiple members, each having different ideas,    
experience and abilities, and yet no formal operating agreement is created amongst the members 
and company.  This ruling also highlights the significance of careful consideration and balancing 
between the purpose for which the company was formed, the nature of its business operations, as 
well as the objectives and interests of the company’s members.   
 
The moral of the story:  when forming multiple member LLCs, always prepare and execute an       
operating agreement.   
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NEW ARIZONA LEGISLATION AFFECTING HOAS, PAGE 1 OF 2 

By Carolyn B. Goldschmidt, Esq. 

 

The 2014 Arizona Legislative Session (51st Legislature, First Regular Session) 
adjourned  and left us with seven bills pertaining to planned communities  
and condominiums that were signed into law by the Governor. This year 17 
bills were introduced that would affect HOA governance.  One of the bills  
included changes to seven statutes.   

For a summary of the new Arizona HOA laws CLICK HERE. 

This article reviews the changes in the law that pertain to an association’s 
powers to control rentals.  The new statute applies to rentals in planned 
communities and in condominiums and becomes effective on July 27, 2014.  
You may remember that a law addressing rentals in Arizona community    
associations was passed last year with many of the same provisions that will 

be discussed in this article.   Last year’s rental property law was declared invalid and, therefore, 
went through the legislative process again with a few changes.   

As a threshold, the statute states that an association cannot prohibit a dwelling unit owner  from 
renting his/her unit unless there is a provision in the Declaration of Covenants, Conditions and 
Restrictions restricting rentals.  In addition, a landlord/owner must abide by any time period    
restrictions in the Declaration that pertain to rentals. 

The statute provides that a landlord/owner may designate in writing a third party (e.g., a residen-
tial property manager) to act as the owner’s agent with respect to all Association matters relating 
to the rental unit, except the owner’s right to vote and to serve on the Board of Directors.  The    
association is authorized to deal with the owner’s third party agent on all association matters.   

There is a wide variety of requirements that different Arizona homeowners associations have     
imposed on landlord/owners prior to this new legislation.   

 

Now, an association CAN require its receipt of ONLY the following information: 

(a) Tenant’s name. 

(b) Contact information for adult tenants. 

(c) Duration of lease. 

(d) Vehicle(s) description. 

(e)  License plate(s). 

 

An association CANNOT require the landlord to produce any of the following: 

(a) Rental application. 

(b) Credit report. 

(c) Lease agreement. 

(d) Personal information (except for above-enumerated information). 

 

http://www.mmgm-law.com/wp-content/uploads/2014/07/2014-HOA-LEGISLATIVE-UPDATE.pdf
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NEW ARIZONA LEGISLATION AFFECTING HOAS, PAGE 2 OF 2 

By Carolyn B. Goldschmidt, Esq. 

 

CONTINUED FROM PREVIOUS PAGE 

 

In an age-restricted community, the association can require the production 
of a government-issued identification document that bears a photograph and 
confirms that the tenant meets the age restriction requirements. 

 

The association or its managing agent may charge a fee of not more than 
$25.00 to process the owner’s required disclosures for a new tenant.       
(This fee does not apply to lease renewals.) Neither the association nor its 
managing agent can impose any other fee or requirement on a rental unit 

that is different from those imposed on an owner-occupied unit.  In addition, the association     
cannot prohibit absentee owners from serving on the Board, regardless of any provision to the   
contrary in the Bylaws. 

 

The association or its managing agent cannot charge more than $15.00 as a penalty for incomplete 
or late information from a landlord/owner.  If the association or managing agent charges a fee,    
assessment, penalty or other charge that is not authorized by this statute, the requirement to pay 
the $25.00 fee and to provide information to the association is nullified. 

 

Many associations have recommended or required that landlord/owners use a crime free lease    
addendum or follow other facets of a crime free program.  The new law states that an association 
cannot require a tenant to sign a waiver or other document limiting the tenant’s due process rights 
as a condition of the tenant’s occupancy of the rental unit.  However, the law also states that there 
is no prohibition on the landlord/owner requiring a crime free lease addendum. 

 

In addition, an association is not prohibited from enforcing sex offender occupancy restrictions in 
CC&Rs if the registered sex offender is classified as Level 2 or Level 3. (Before an association   
board considers recommending to the members such a restriction, consult with your Association’s 
attorney.)  And, finally, the new law adds community associations to the list of entities that can 
bring an action in a County superior court against the owner, owner’s managing agent or any other 
party responsible for the property to abate and prevent a “nuisance,” which is defined in           
A.R.S. §12-991 as “residential property that is regularly used in the commission of a crime.”  This 
gives a homeowners association another tool to deal with a rental unit that may be causing          
disruption in the community. 
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July  

BUYER’S REMORSE—SORRY!   Page 1 of 2 

By Michael J. Monroe, Esq. 

 

As the saying goes; I wish I had a dollar for every client I had over the past 
many years who came in with a contract seriously asking “How can I get    
out of this contract”.   If I did get a dollar each time, I might be driving a 
Lamborghini – they are very nice cars!.  It is a common occurrence for a 
buyer(s) to sign on for their dream home, time share or whatever he, she or 
they committed themselves, only to realize that they made a mistake and 
want “out”.  Perhaps the buyer now believes the house will cost too much, 
the house is too small or the buyer just got offered a great job in Missoula, 
Montana and has to leave town right away.  The reasons are endless. 

What do you say when a buyer or buyers decides after agreeing to acquire 
the most expensive purchase in their life that they don’t want to go through 
with the transaction?  This assumes the seller has performed, contingencies 
have been met and all requirements of the contract have been 

met.           Everything is ready to “go” except the buyer.  In a transaction involving the Arizona     
Association of REALTORS’® contract form if the buyer does not perform the seller must give the 
buyer a three day written notice to perform or be in default. 

The simple answer is that a mere change of one’s perspective or desire to go through with the    
contract (what is often referred to as buyer’s remorse) is insufficient to get out of a contract.  To  
not close or go through with the contract would be a breach of the contract leaving the buyer      
susceptible to losing the down payment, or liable for potentially substantial damages, or              
susceptible to a suit for specific performance whereby the seller obtains a court order that the    
buyer must perform on the contract.  Buyer’s remorse is simply not grounds to walk away from a 
contract. 

So, are there defenses which a buyer could rely upon to not perform?  The simple answer is 
“Yes”.  But, the defenses are very few in number and usually not one available in the case of true 
buyer’s remorse.  Those defenses are:   

(1) Statute of Frauds – A contract for the sale of real estate must be in writing.   If the contract was 
not reduced to writing the buyer may be entitled to ignore the agreement to purchase.   

(2) Contract is Illegal – Courts will not place themselves in a position to enforce a contract made 
for an unlawful purpose.  Consequently, if the contract is to pursue an unlawful purpose there are 
no legal ramifications if a buyer backs out of it.   

(3) One of the Parties to the Contract is Incapable of Making the Contract -  Contracts made where 
one of the parties is incapable of doing so, such as by reason of insanity, will not be enforced by the 
courts.   

(4) Mistake By All Parties – If all parties enter into a contract but the contract does not express 
what the parties agreed upon then any of the parties may avoid the contract.   

 

CONTINUED ON NEXT PAGE 
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BUYER’S REMORSE—SORRY!   Page 2 of 2 

By Michael J. Monroe, Esq. 

 

CONTINUED FROM PREVIOUS PAGE 

(5) Unconscionability/Duress – If the contract was induced by force or 
may be so one-sided that a court could not in good conscience enforce it, 
then the victim of the duress or unconscionability could walk from the 
contract.  Naturally what would constitute unconscionability can be very 
difficult to define in advance of a judge making that determination after a 
trial on the issue.   

(6) Fraud – If the execution of a contract is obtained through fraud,      
deceit, or misrepresentation, the contract may be cancelled.   

(7) Breach by the Other Party – Where the other party breaches the    
contract first, the non-breaching party may cancel the contract.  This 
raises two separate issues which are too long to discuss in detail in this 
article.  However, what if the other party merely claims they will not   
perform as agreed upon.  This is called an anticipatory repudiation of the 

contract.  That requires a separate article to discuss.  The other is what if the other party breaches 
but it is just a minor breach – like the seller indicating the seller won’t leave the garage clicker on a 
$400,000.00 sale?  That example is probably not a material breach which would not permit the 
buyer to cancel.  But the buyer would have a claim for damages.  If it is discovered the seller knew 
the foundation had structural cracks but covered them up and did not disclose them as required 
then that could be a material breach.  With a material breach the buyer may walk from the           
contract.  That is the issue of a minor breach versus a substantial breach of contract.  As one can  
imagine it may be difficult in a given situation to know which type of breach it is.  

As briefly mentioned above, if the buyer does decline to perform and none of the above defenses   
are available to the buyer, then the seller can sue the buyer for “specific performance” to obtain a 
court order requiring the buyer to proceed with the contract and pay the contracted for considera-
tion.  This remedy is rarely utilized but, is available. 

The seller may demand the earnest money be defaulted to the seller.  This remedy must be provided 
for in the contract.  If the seller takes the earnest money as damages upon a breach by the buyer, 
then the seller has agreed to accept the earnest money deposit as its sole remedy and may not also 
sue for damages.  In some situations the earnest money may be sufficient to cover the seller’s     
damages and in other situations it may be woefully inadequate. 

The other remedy is for the seller to sue for damages which were incurred by reason of buyer’s      
refusal to perform.  Thus, the seller can sue to recover those losses incurred as a consequence of the 
buyer’s breach or failure to perform the contract as agreed. 

A caveat to real estate agents is that they should be extremely cautious about ever advising a buyer 
not to perform their contract.  If an agent does so and the seller suffers damages, the seller may sue 
both the buyer and the buyer’s agent. 

Yes, it may be painful in a given situation but once a contract has been finalized a buyer must go 
through with the contract or there will most likely be financial consequences.  After reading this you 
may feel that this is elementary advice, but, I again say, Lamborghinis are very nice cars! 
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HOARDING—Not Just a Television Show! 

By Heidi Rib Brent, Esq. 

 

Landlords and homeowners associations have long been concerned with 
health and safety conditions.  So what can they do when a tenant or 
owner is discovered to be a hoarder? 
 
Hoarding has been defined as including three main characteristics:    
"(1) the acquisition of, and failure to discard a large number of           
possessions that appear to be useless or of limited value; (2) living   
spaces sufficiently cluttered so as to preclude activities for which those 
spaces were designed; and (3) significant distress or impairment in 
functioning caused by the hoarding." This definition distinguished 
hoarding from the collecting of objects generally considered interesting 
and valuable. Frost and Hartl (1996).  When the clutter includes          
excessive numbers of pets without keeping up with cleaning, pest         
infestations or inability to properly use kitchens or bathrooms, hoarding 
becomes a health issue.  When the clutter reaches the point that        
hallways and exits are blocked, hoarding becomes a safety issue. 

 
In May 2013, the American Psychiatric Association declared hoarding a mental disability.  This 
strengthened the protection for hoarders under the federal Fair Housing Act.  Thus, landlords and 
homeowners associations must tread delicately when addressing hoarding rather than jumping    
directly to eviction or assessments.  While the hoarder has the legal obligation to request reasonable 
accommodation, as many hoarders are secretive about or do not recognize their compulsion, the 
landlord or homeowners association is encouraged to initiate the discussion of accommodation.   
 
The primary accommodation is a written plan for clean-up with specified reasonable time lines, 
which the landlord or homeowners association monitors in writing for compliance.  The plan should 
include future monitoring after the initial clean-up, as hoarders are likely to return to the hoarding 
behaviors, and may also include the requirement for counseling.   Having the hoarder responsible 
for his or her own clean-up can result in significant savings for the landlord or association, who  
otherwise would need to engage HazMat (hazardous materials) teams to clean, as well as the      
landlord’s costs of eviction and securing a new tenant or the associations costs for assessment and 
collections. 
 
Despite the recognition of hoarding as a mental disability, Houston City Council passed an             
ordinance in April 2014, making hoarding illegal in an apartment, townhouse or condominium.  
The concept is the initial report that will allow the City to make a welfare check and fine the hoarder 
per day until clean-up.  Thus the ordinance transfers the responsibility for rectifying the resulting 
health and safety concerns to the government.  It will only be a matter of time until this law is    
challenged on the basis of criminalizing a disability.  If the challenge is successful the obligation to 
deal with the hoarding will remain with the landlords and homeowners associations. 
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MARK YOUR CALENDAR—July Events 

18—Chris Isaak at Desert Diamond 

19—The Underwear Party III 

20—Int’l Boys/Mens Choral        
Festival 

25—Dog Days of Summer Fashion 
Show and More 

25-26—Monsoon Madness Plant 
Sale 

26—Breeze in the Trees 5K 

28—Metero Mania at Kitt Peak 

31—Twilight Thursday Alien        
Edition 

 

 

MEET THE STAFF, By Sally Myers, Office Administrator 
J. Scott Rosenbach, File/Project Clerk 
 

J. Scott Rosenbach joined MMGM in September of 2013 as a part time File/ Project Clerk.  Scott 
came to Tucson in the fall of 2010 to attend the University of Arizona, and graduated recently in 
May with a Bachelor of Arts degree in English, Cum Laude.  During his college summers, Scott     
interned at a family law office where he gained experience in adoption, divorce, estate and           
probate law.  
 
Between his Junior and Senior years, Scott studied abroad, and 
attended the International Summer School at the University of 
East Anglia in Norwich, England, UK.  While there, Scott studied 
Intellectual Property Law, and participated in public debates  
concerning internet privacy, and digital music sourcing.   
 
Scott hails from Las Vegas, Nevada, but his family relocated to 
Scottsdale last month! He looks forward to having his family  
closer, and especially his sister, who is an alumnus of Northern 
Arizona University.  Scott’s future plans include attending        
paralegal school, followed by law school, in hopes that he can   
become a pillar of the Tucson legal community.   

4—Marana Star Spangles Spectacular 

4—Let Freedom Sing Concert 

9-17—Sizzling Summer Sounds    
Cabaret Series 

11—Reno Del Mar at Main Gate Sq. 

11—The Beautiful Dreamer 

12-31—GhostBlasters at Gaslight 

13—Sanar Pop Up Dinner 

12-13, 19-20, 26-27—Sweet Corn   
Extravaganza and Peach Mania 

15—Happy Together Tour 

19-27—Loft Kids Fest 

http://www.ddcaz.com/index.php/sahuarita/entertainment/ChrisIsaak
http://hotelcongress.com/music/underwear-party/
http://www.boyschorus.org/
http://www.boyschorus.org/
http://www.tucsonplazacolonial.com/page0/index.html
http://www.tucsonplazacolonial.com/page0/index.html
http://tohonochulpark.org/monsoon-madness/
http://tohonochulpark.org/monsoon-madness/
http://taggrun.com/second-annual-breeze-in-the-trees-5k/
http://kpsv001.tuc.noao.edu/kpspec/online/programs.aspx?Program=Meteor%20Mania!
http://www.tucsonbotanical.org/events/alien-invasion-of-the-plant-kind/
http://www.tucsonbotanical.org/events/alien-invasion-of-the-plant-kind/
http://marana.com/july4
http://www.arts-express.org/let-freedom-sing/
http://www.invisibletheatre.com/What-s_on_Stage/Sizzling_Summer_Sounds/sizzling_summer_sounds.html
http://www.invisibletheatre.com/What-s_on_Stage/Sizzling_Summer_Sounds/sizzling_summer_sounds.html
http://www.saaca.org/Main_Gate_Concert_Series.php
http://theseaofglass.org/
http://thegaslighttheatre.com/current-show/
http://www.sanarfood.com/#!story/c1ofg
http://www.appleannies.com/weekend-events/
http://www.appleannies.com/weekend-events/
http://foxtucsontheatre.ticketforce.com/eventperformances.asp?evt=594
http://www.loftcinema.com/coming-soon/?series=kidsfest
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4578 N. First Avenue 

Suite 160 

Tucson, AZ  85718 

Phone:  520-325-2000 

Fax:  520-886-3527 

TucsonAzRealEstateAttorneys.com 

mmgm-law.com 

 

EXPERIENCE THE DIFFERENCE 
 

Monroe McDonough Goldschmidt & Molla (MMGM) is a real es-

tate and business law firm.  Our attorneys and staff believe that 

each client must experience the difference that genuine care and 

concern can make. We strive to achieve the client's objectives 

while delivering unwavering personal service in an honest,      

aggressive and comprehensive manner. We refer to this as our 

Clients for Life program.  MMGM provides outstanding counsel 

and unparalleled representation in the following areas of law: 

 

Real Estate - Personal Injury 

Business and Entity Formation 

Civil and Commercial Litigation - Construction Defect 

Contracts - Estate Planning—Probate  

Homeowner Association (HOA) 

Appeals - Arbitration and Mediation Services 

Motor Vehicle Warranty Defense 

Product Liability - Transactional 

Labor and Employment 

 

HONEST 

AGGRESSIVE 

PROFESSIONAL 
 

Legal Disclaimer: The legal information presented in 
this Newsletter should not be construed to be formal 
legal advice, nor the formation of a lawyer or 
attorney client relationship. Any results set forth 
herein are based upon the facts of that particular 
case and do not represent a promise or guarantee. 
Please contact a Lawyer for a consultation on your 
particular legal matter. This Newsletter is not 
intended to solicit clients for matters outside the 
state of Arizona. 

 ARIZONA FASCINATING FACTS                                                                                                                     

 

You could pile four 1,300-foot 

skyscrapers on top of each other 

and they still would not reach 

the rim of the Grand Canyon. 

 

http://www.tucsonazattorneysatlaw.com

